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[Filed Jan. 29 , 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Division 
SARAH E. HENRY 
10 W. Kirke Street 


Chevy Chase, Maryland 
Plaintiff 


CIVIL ACTION No. 2914-59 


v. 


) 
) 
) 
) 
HUGH D. AUCHINCLOSS, ) 
EDWARD R. FINKENSTAEDT ) 
JOSEPH K. MC CAMMON ) 
MARK SULLIVAN, JR. ) 
MILLARD F. WEST, JR. ) 
MILTON LYONS ) 
HARRY E. MOORE ) 
ROBERT T. NORMAN and ) 
JAMES L. QUINN, ) 
doing business as ) 
AUCHINCLOSS, PARKER & REDPATH, ) 
A partnership ) 
1705 H. Street, N. W. ) 
Washington, D.C. ) 
Defendants ) 


AMENDED COMPLAINT FOR DAMAGES RESULTING 
FROM UNAUTHORIZED SALE OF SECURITIES 


The Complaint of the Plaintiff, Sarah E. Henry, represents unto the 
Court as follows: | 

1. That jurisdiction of the Court is founded on Title 11:301-306 of 
the Code of Laws for the District of Columbia, 1951 Edition, and Title 28:1332 
of the United States Code. The matter in controversy exceeds the sum or 
value of Three Thousand Dollars. | 

2. The Plaintiff is a citizen of the United States and a resident of 
Montgomery County, State of Maryland. 

3. The Defendants are engaged as partners in the security brokerage 
business in the District of Columbia under the firm name and style of 
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Auchincloss, Parker & Redpath. Upon information and belief it is alleged 
that Defendants' partnership was formed and exists under and by virtue of 
the Limited Partnership Act of the District of Columbia (D. C. Code, 1951, 
Title 41, Section 101, et seq.). 

4, That on or about January 1, 1958 the Plaintiff was the owner of 
79 shares of the common stock of the Washington Gas Light Company; 92 
shares of the common stock of the Texas Utilities Company; 100 shares of 
4% cumulative preferred stock ($20 per share par value) of Oklahoma Gas 
& Electric Company; 30 shares of the preferred capital stock of the par 
value of One Hundred Dollars per share of the United States Steel Corpora- 
tion; 98 shares of the capital stock of the American Telephone & Telegraph 
Company; one $1 000.00 face value Pennsylvania Railroad Company five 
percent bond (1968); two $1,000.00 face value New York Central-Hudson R. 
Company 4 1/2% (2013) bonds; and one $500.00 face value New York Central 
Railroad Company 4 1/2% (2013) bond. All of the said stocks were registered 
in her sole name, and the said bonds are believed to have been so registered. 

5. That all of the foregoing securities were sold, assigned, and 
transferred by and/or through the Defendants during the year 1958, although 
the exact dates of said sales, assignments and/or transfers are unknown to 
the Plaintiff. 


6. That all of the aforesaid sales, assignments and/or transfers 


of said securities were done without the knowledge, consent, order, direction 
or authority of the Plaintiff; nor did she sign her name to any of the certifi- 
cates representing the aforesaid stocks and bonds nor did she authorize or 
empower anyone to sign her name in her place and stead; and that the signa- 
tures appearing on all of the aforesaid securities are not her signatures. 

7. That the Plaintiff did not receive any of the proceeds of any of 
the aforesaid sales, assignments and/or transfers of said securities, nor 
has she received any benefit whatsoever therefrom. In addition she has 
not received any of the dividends declared and paid on the aforesaid stocks, 
nor any interest paid on said bonds since the said sales, assignments and/or 
transfers of said securities were made. 


8. That the Defendants guaranteed in writing, as appears on all of 
said securities, that the signatures on all of the aforesaid securities were 
the true and genuine signatures of the Plaintiff. | 

9. That the aforesaid dispositions of Plaintiff's securities were each 
wrongfully and negligently done by the Defendants. | 

10. That the aforesaid securities owned by the Plaintiff were con- 
verted to their own use by the Defendants on various dates during the year 
1958. | 

11. That the value of said securities exceeds the sum of Forty-one 
Thousand Dollars, and the value of said dividends and interest exceeds the 
gum of Seven Thousand Dollars. | 


| 
WHEREFORE, premises considered, Plaintiff asks for judgment 
against the Defendants, both jointly and severally, in the amount of $47,931.01, 
plus interest and costs of this action. | 


/s/ E. W. Mollohan, Jr. 
Washington Loan & Trust Building 
Washington 4, D.C. 


Attorney for Plaintiff 
[Certificate of Service] | 


[Filed March 11, 1960] 


| 
ANSWER TO AMENDED COMPLAINT | 
of | 
Defendants Hugh R. Auchincloss, 
Edward R. Finkenstaedt , Joseph 
K. McCammon, Mark Sullivan, Jr., 
Millard F. West, Jr., Milton Lyons 
Harry E. Moore, Robert T. Norman 
and James R. Quinn 


FIRST DEFENSE | 


The Complaint fails to state a claim against defendants upon which 


relief can be granted. 
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SECOND DEFENSE 


1. The allegation of paragraph 1 of the Complaint that the matter in 
controversy exceeds the sum of Three Thousand Dollars ($3,000.00) is ad- 
mitted, but defendants demand strict proof of the remaining allegations in 
said paragraph. 

2. The allegations of paragraph 2 of the Complaint are admitted. 

3. Defendants admit that they are engaged as partners in the security 
brokerage business in the District of Columbia trading under the firm name 
of *Auchincloss, Parker & Redpath." Defendants deny the remaining allega- 
tions of said paragraph. 

4. Answering paragraph 4 of the Complaint, defendants are without 
sufficient information or knowledge to form a belief as to the allegations 
contained therein and demand strict proof thereof. | 

5. Answering paragraph 5 of the Complaint, defendants admit that 
they sold for plaintiff's account certain securities during the period alleged. 

6. The allegations of paragraph 6 of the Complaint are denied. 

7. The allegations of paragraph 7 of the Complaint are denied. 

8. Defendants admit that the signature of the transferor of certain 
securities standing in the name of one Sarah Henry or Sarah E, Henry was 
guaranteed but alleged that said guarantee does not run in favor of plaintiff. 

9. The allegations of paragraph 9 of the Complaint are denied. 

10. The allegations of paragraph 10 of the Complaint are denied. 

11. Defendants are without sufficient knowledge or information to 
form a belief as to the allegations of paragraph 11 of the Complaint, and 
they are accordingly denied. 


12, Each and every allegation of the Complaint not specifically ad- 
mitted is hereby denied. 


THIRD DEFENSE 


Defendants allege that upon the transfer or sale of any securities 
standing in the name of Sarah Henry or Sarah E. Henry, they issued checks 
to Sarah Henry or Sarah E. Henry in full payment thereof, which checks were 


deposited to the credit and in the account of plaintiff in the Union Trust 
Company in the District of Columbia. | 


FOURTH DEFENSE 


Defendants allege that plaintiff has ratified the sale of any securities 
| 
sold by them standing in her name and has exercised dominion over and made 
claims to the proceeds thereof as her property. 


FIFTH DEFENSE 
Defendants allege that plaintiff is estopped to deny that she authorized 
the sale of the securities in question and received and exercised control of 
the proceeds thereof. | 


| 
SIXTH DEFENSE | 
Defendants say that if they were negligent in any connection in the 


disposition of any securities standing in plaintiff's name, then plaintiff was 


contributorily negligent. 


SEVENTH DEFENSE 
Defendants allege that plaintiff's claim is barred by laches. 


EIGHTH DEFENSE 
Defendants allege that they rendered accounts of 2 any and all security 
transactions handled for plaintiff which plaintiff never disputed and which 
became accounts stated. 


WHEREFORE, defendants pray that the Complaint be dismissed and 
that they be awarded judgment against plaintiff for costs incurred herein. 


/s/ Alexander M. fiecod 
/s/ Preston C. King, Jr. 
/s/ Edgar T. Bellinger 


Attorneys for the aforementioned 
defendants 

707 Munsey Building 

Washington 4, ei Cc. 


[Certificate of Service] 


[Filed Nov. 12, 1959] 
ORDER ADDING PARTIES DEFENDANT 


Upon consideration of the Motion of the Plaintiff to add parties de- 
fendant, and it appearing to the Court (1) that Counsel for the persons pro- 
posed to be added as parties defendant consents thereto as is evidenced by 
his signature hereon, and (2) that said Motion should be granted, it is by the 
Court, this 12th day of November, 1959, 


ORDERED, that the Motion of the Plaintiff to add parties defendant 
be, and it hereby is granted; and it is further ordered that Hugh D. Auchin- 
closs, Edward R. Finkenstaedt, Joseph K. McCammon, Mark Sullivan, Jr., 
Millard F. West, Jr., Milton Lyons, Harry E. Moore, Robert T. Norman, 
James L. Quinn be, and they hereby are added as parties defendant to this 
cause, 


/s/ R. B. Keech 
Judge 
I CONSENT: 


/s/ Preston C. King, Jr. 
Attorney for the Above named 
Parties Defendant. 


[Filed March 11, 1960] 


MOTION TO BRING IN THIRD PARTY DEFENDANTS 


Defendants herein respectfully move for leave, to make the Union 
Trust Company of the District of Columbia, a corporation, and the Riggs 
National Bank of Washington, D. C., a corporation, third party defendants 
to this action and to serve them with the attached third party complaint. 
/s/ Alexander M. Heron 
/s/ Preston C. King, Jr. 
/s/ Edgar T. Bellinger 


Attorneys for Defendants 
[Certificate of Service] $oik 


[Filed April 27, 1960] 
ORDER 


Upon consideration of defendants' Motion To Bring In Third Party 
Defendants, plaintiff's opposition thereto, and oral argument by counsel, 
pursuant to the Memorandum of this Court filed herein on April 14, 1960, 
it is this 27th day of April, 1960 | 


ORDERED that the Motion To Bring In Third Party Defendants be 
and the same hereby is granted, and it is further | 


ORDERED that the defendants are granted leave to file a third party 
complaint and bring in The Riggs National Bank of Washington, D. C., and 
The Union Trust Company of the District of Columbia as third party defendants. 


/s/ Edward A, Tamm, 
District Judge 


[Certificate of Service] 


[Filed April 29, 1960] | 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SARAH E, HENRY, 

10 Kirke Street, 

Chevy Chase, Maryland, 
Plaintiff, 


CIVIL ACTION 
NO. 2914-59 
| 


Vv. 


HUGH R. AUCHINCLOSS, EDWARD R. 
FINKENSTAEDT , JOSEPH K. MC CAMMON, 
MARK SULLIVAN, JR., MILLARD F. WEST, 
JR., MILTON LYONS, HARRY E. MOORE, 
ROBERT T. NORMAN AND JAMES R, QUINN, 
1705 H Street, N.W., 

Washington, D.C., 


Defendants and 
Third Party Plaintiffs, 


ee a a le le Or ere we” 


v. 


UNION TRUST COMPANY OF THE 
DISTRICT OF COLUMBIA, 

15th & H Streets, N. W., 
Washington, D.C., 


) 

) 

) 

) 

) 

) 

and ) 
THE RIGGS NATIONAL BANK 
OF WASHINGTON, D.C., 
) 

) 

) 


1503 Pennsylvania Avenue, N.W. 
Washington, D.C., 


Third Party Defendants. 
THIRD PARTY COMPLAINT 


1. The plaintiff, Sarah E. Henry, has filed an amended complaint 
herein against the defendants, copy of which is attached hereto. 

2. In said amended complaint plaintiff has alleged that she was the 
owner of bonds and stocks registered in her sole name and that defendants 
assigned, transferred and sold said securities during the year 1958 without 
the knowledge, consent, order, direction or authority of the plaintiff and that 
she did not sign her name to any of the securities nor did she authorize or 
empower anyone to sign her name in her place and stead and that the signa- 


tures appearing on all of the aforesaid securities are not her genuine SNgpatares, 
3. In said amended complaint the plaintiff further alleges that she : 


did not receive any of the proceeds of any of the sales, assignments or trans- 
fers of said securities nor did she receive any benefit whatsoever therefrom 
nor did she receive any of the dividends declared and paid on the aforesaid 
securities nor interest thereon since said sales, assignments or transfers 

of said securities. That the defendants guaranteed in writing the signature 
on all of said securities were the true and genuine signature of plaintiff. 

4, In said amended complaint plaintiff further alleges that the dis- 
position of plaintiff's securities by defendants were wrongfully and negligently 
done and that the aforesaid securities owned by plaintiff were converted to 
the use of said defendants, that the value of said securities exceeds the sum 
of $41,000.00 and plaintiff asks for judgment against the defendants jointly 
and severally in the amount of $47 931.01 plus interest and cost of the action. 
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5. Third party plaintiffs allege that the proceeds of the sale of all 
securities of the plaintiff were paid to plaintiff herein by checks drawn on 
third party defendant, The Riggs National Bank of Washington, D. C., to the 
order of the plaintiff, Sarah E. Henry. All of said checks were deposited in 
plaintiff's account in the third party defendant, Union Trust Company of the 
District of Columbia. Said Union Trust Company then endorsed each of 
said checks to third party defendant, The Riggs National Bank of Washington, 
D. C., guaranteeing prior endorsements. Said third party defendant, The 
Riggs National Bank, also endorsed said checks, guaranteed prior endorse- 
ments, and charged the amount thereof to defendants' account. Defendants 
say that if the endorsements of plaintiff and/or the deposit of the checks in 
her account were in fact in truth not the endorsements of! the plaintiff herein 
or were not in fact in truth authorized by plaintiff herein then and in either 

event the third party defendants, The Riggs National Bank, Washington, D.C., 
and Union Trust Company of the District of Columbia, are liable to the de- 
fendants, third party plaintiffs herein, for the amount of said checks. 


6. That the amount of said checks charged to defendants account 
total $33 687.53. | 


WHEREFORE, third party plaintiffs demand judgment against the 
Riggs National Bank of Washington, D. C. and Union Trust Company of the 
District of Columbia, third party defendants herein, for all sums that may 
be adjudged against the defendants and third party plaintiffs in favor of the 
plaintiff, Sarah E. Henry. 
/s/ Alexander M. Heron 


/s/ P.C. King, Jr. | 


| 
/s/ Edgar T. Bellinger 
Attorneys for defendants 
and third party plaintiffs 


707 Munsey Building 
Washington 4, D, Cc. 


[Filed May 31, 1960] 


MOTION OF THIRD-PARTY DEFENDANTS 
TO VACATE ORDER GRANTING DEFENDANTS 
LEAVE TO FILE THIRD-PARTY COMPLAINT 

- AND TO STRIKE THE COMPLAINT 


Come now the defendants and move the court to vacate its order 
granting the defendants leave to file a third-party complaint and to strike 
the complaint and for ground therefor state that the third-party complaint 
fails to state a claim upon which relief can be granted. 

HAMILTON AND HAMILTON, 


By - /s/ John L. Hamilton 
Attorneys for Defendants 
Union Trust Company of the 
District of Columbia and 
The Riggs National Bank of 
Washington, D.C. 
916 Union Trust Building 
Washington 5,D.C. 


[Certificate of Service] 


[Filed Sept. 13, 1960] 


ORDER 


This cause having come on for hearing on Third Party Defendants' 
Motion to Vacate this Court's order Granting Defendants' Leave to File a 
Third Party Complaint and to Strike the Complaint, and after oral argument 
thereon and the Court having been fully advised in the premises, it is this 
13th day of September, 1960, 

ORDERED that the Order of this Court dated April 27, 1960, grant- 
ing defendants’ leave to file a third party complaint against the Union Trust 
Company of the District of Columbia and the Riggs National Bank of the Dis- 
trict of Columbia be and the same is hereby vacated, and it is 

FURTHER ORDERED that the third party complaint filed herein be 


and the same is hereby stricken. 
/s/ Edward A. Tamm, Judge 
NO OBJECTION: 
/s/ E. W. Mollehan, Jr. 
Attorney for Plaintiff [Certificate of Service] 


[Filed July 25, 1961] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
April 17, 1961. 
The above-captioned cause came on for trial before the HONORABLE 
ALEXANDER HOLTZOFF, Judge, United States District Court for the Dis- 
trict of Columbia, and a jury. | 
* * * * 
KENNETH ROBERTSON 
was called as a witness by the plaintiff and, having been first duly sworn, 
was examined and testified as follows: {| 
DIRECT EXAMINATION | 
BY MR, CARUTHERS: | 
Q. Will you please state your full name, sir. A. Kenneth Robertson. 
* * * * : * 
Q. What is your occupation, sir? A. Investment banker. 
Q. And how long have you been an sayeermion banker? A. Approxi- 
mately 34 years. ; | 
Q. And where have you carried on your business as an investment 
banker? A. Right in Washington, D.C. 
Q. Are you associated with any brokerage firm? A. Yes, sir; Iam. 
Q. Are you a member of any brokerage organizations ? A. Iam on 
a committee of the N.A.S.D. | 
Q. What is the N.A.S.D., please? A. National Association of Secur- 
ities Dealers. i 
Q. And what committee are you on, sir? A. Quotation Committee. 


* * * * | * 


Q. Mr. Robertson, I show you a list of securities : and ask you what 
the valuation is of those securities as of the date that you were asked to 


compile it, April 11,1961. 
* * 
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MR. CARUTHERS: May I offer this in evidence as Plaintiff's Ex- 
hibit 1? 
* * * 
[BY MR, CARUTHERS:] 
Q. Mr. Robertson, what is the total figure, sir? A. Total amount 
of money was $60,320.13. I will repeat that: $60,320.13. 


* * * * * 


Washington, D.C. 
April 18, 1961. 


* * * 

(AT THE BENCH:) 

THE COURT: Itry not to leave loose threads hanging in mid-air 
if Ican avoid it. The question was raised yesterday, and you wanted time 
to give some thought to it, gentlemen, as to whether the complaint should 
be dismissed as against the partnership. Is there anything you wish to say 
about that ? 

MR. MOLLOHAN: If Your Honor please, we believe that a partner- 
ship is a sueable entity in the District of Columbia under United Mine Workers 
of America vs. Coronado Coal Company case, 259 U.S. 344. In that case the 
Court stated that the persons who may be sued under Section 8 include corp- 


orations and associations existing under or authorized by the laws of either 
the United States, the laws of any of the Territories, the laws of any State 


or the laws of any foreign country. 

The partnership is a limited partnership formed under the Limited 

Partnership Act of the District of Columbia. 

MR. KING: There is no proof of that, Your Honor, there is no proof 
of what Mr. Mollohan says, that it is a limited partnership. 

MR. MOLLOHAN: First of all, we allege that in the complaint, and, 
secondly, it is a matter of record inthis Court. A limited partnership 
certificate was filed in the Clerk's office -- 

THE COURT: Are you drawing a distinction for this purpose be- 
tween a limited partnership and a general partnership? 
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MR. MOLLOHAN: I am drawing the distinction in my mind, if Your 
Honor please, between a common law partnership and a limited partnership. 
THE COURT: Limited partnerships are known as common law. 
MR. MOLLOHAN: But this limited partnership is formed under a 
statute of the District of Columbia and, therefore, is sueable, as I see it, in 
its common name. | 
* * | ‘ 
SARAH E. HENRY | 
the plaintiff herein, assumed the witness stand and, having ‘been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CARUTHERS: 
Q. Will you please state your full name? A. What" s that ? 
Q. Will you state your full name? Your name. A. Oh. Sarah E. 


Henry. 


@. What is your address, please? A. 10 West Kirk Street, Chevy 


Chase, Maryland. 
How long have you lived at that address? A. About 50 years. 
. What is your age? A. One hundred. 
What is the name of your sons? A. RalphD. Henry. 
. Did you have another son? A. Yes. | 
What was his name? A. William F. Henry. | 
Where are your sons? A. My youngest son -- my oldest son is 
dead. My youngest son is in California. | 
Q. Does he have any children? A. Yes, he has children. 
Q. What are their names?, A. Well, two girls ane married and I 
don't know their husbands’ names. ! 
Q. Do you know their names, first names? A. Yes. Mary -- I can't 
think of the two names. 
Q. Did he have a son? Did Ralph have a son ? A. aaa Ralph 
has some small children, but I don't know their names. 
Q. Does he have a son by the name of Ralph Stewart? A. Yes, yes. 
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Q. And where is he? A. He is in California. 

Q. Mrs. Henry, in 1958 did you own some stocks and bonds? A. Well, 
I don't remember the year, the time. 

Q. Did you at any time own some stocks and bonds? A. Did I any 
time? 

Q. Yes. A. Own stocks? Oh, yes. 

Q. Where did you have your securities? A. In the Union Trust 
Company in Washington, D.C. 

Q. Did you have a bank account? A. Yes. 

Q. Where was that? A. In the Union Trust Company. 

Q. Did you at any time authorize or give anybody permission to sell 
your securities? A. I certainly did not. 

Q. Was there a reason why you did not want them sold? A. Because 
they were good security. My oldest son invested them for me and they 
brought me in good security and I was living very comfortably on that and I 
was very well satisfied with them. 


Q. Did your son Ralph come to live with you? A. Yes. 
Q. And when was that? A. I can't tell you what year. I don't know. 
Q. Was it after William died? A. Yes, yes, just after he died. 
Q. Did you authorize your son Ralph to pay any of your bills? 
A. DidI -- 
Q. Did you authorize your son Ralph to pay any of your bills? 


A. When he lived with me, yes, I did, because my eyesight was bad and I 
couldn't see. 

Q. Could you see well enough then to read your mail? A. I don't 
think I could. 

* * * * * 

Q. Mrs. Henry, I show you Exhibit 1 and ask you to please examine 
it to see if that is your signature. 

THE COURT: Now, what is Exhibit 1, Mr. Caruthers? 

THE WITNESS: Where is the name? 

MR. CARUTHERS: It is the stock certificate for -- 
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THE COURT: Of what company ? 
THE WITNESS: No, that is not my signature. 
MR. CARUTHERS: For Washington Gas Light Company, eight shares. 


* * * * * 


THE COURT: What signature are you showing the witness? I think 
the record should be made clear. Are you showing her the endorsement ? 
MR, CARUTHERS: The endorsement, Your Honor. 


| 
* * * * rd 


BY MR. CARUTHERS: | 
Q. I show you Exhibit 2, being a certificate for five shares of Wash- 
ington Gas Light Company, and ask you to examine the signature and tell the 


Court and jury if that is your endorsement? A. I can't “ that good enough 


to identify it. 

Q. Would your glass suit you better? A. No. No, I can't see that. 

Q. I show you Exhibit 3, being a certificate of ten shares of common 
stock of the Washington Gas Light Company, and ask you to examine the en- 
dorsement and see if that is your signature? A. Ican't say that. 

MR. CARUTHERS: These photostats are very vague and it is difficult 
to see these things. | 

THE COURT: The Court observes that the photostats are somewhat 
blurred in places and some of the portions of some of the photostats are a 
bit faint. | 

MR. CARUTHERS: Yes, Your Honor. : 

BY MR, CARUTHERS: | 

Q. I show you Exhibit 4, being nine shares of Washington Gas Light 
Company stock, and ask you to examine the endorsement and see if that is 
your signature? A. I can't see it well enough to identify it. 

Q. I show you Exhibit 5, being a certificate for 40 shares of Wash- 
ington Gas Light Company, and ask you to examine the signature to see if 
it is your endorsement? A. I don't see that at all. I can't see that at all. 

Q. I show you Exhibit 6, being a certificate for seven shares of 
Washington Gas Light Company, and ask you to examine the endorsement 
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to see if it is your signature? A. No, I can't see that. 

Q. I show you Exhibit 7, being 40 shares of Texas Utility Company, 
ask you to please examine the endorsement and see if that is your signature ? 
A. No, I didn't see that. 

Q. Can you see? A. No, I can't see that good. 

Q. I show you Exhibit 8, being 46 shares of Texas Utility Company, 
and ask you to examine that signature and see if it is yours? A. Ican see 
it, but I can’t identify it. 

Q. I show you Exhibit 9, being 100 shares Oklahoma Gas and Electric, 

ask you to examine that signature and see if that is your signature ? 
A. No, that is not my signature, no. 

Q. I show you Exhibit 10, being ten shares of United States Steel, 
ask you to examine the endorsement and tell us if that is your signature ? 
A. Ican't say that it is. 

Q. I show you Exhibit 11, being 20 shares of United States Steel 
Corporation, and ask you to examine the signature and tell us if it is your 
signature? A. No, I don't think so. So far as I can see it, I can't examine it. 

Q. I show you Exhibit 13, being ten shares of Ame rican Telephone 
and Telegraph, ask you if you will please examine the signature and tell us 


if that is your signature? A. No,I don't think that is my signature. 


* * * * * 


Q. Exhibit No. 14, being five shares of American Telephone & Tele- 
graph, I ask you to examine the signature and tell us if that is your signature? 
A. So far as I can see it, I don't think it is. 

Q. Iask you to examine this certificate of two shares of American 
Telephone and Telegraph Company, examine the endorsement and see if that 
is your signature? A. So far as I can see it, I can't identify it, no. 

THE COURT: What was the exhibit number of the last certificate ? 

MR, CARUTHERS: This was 15. 

BY MR. CARUTHERS: 

Q. Ishow you Exhibit 16, being two shares of American Telephone 
& Telegraph, and ask you to examine the endorsement and see if that is your 
signature? A. No, I don't think it is. 
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Q. I show you Exhibit 17, being ten shares of American Telephone 
& Telegraph Company, ask you to examine the endorsement and see if that 
is your signature? A. No, I don't think it is. : 

Q. I show you Exhibit 18, being ten shares of American Telephone 
& Telegraph, ask you to examine the endorsement and see if that is your 
signature? A. No, I don't think it is. It don't look like it. 

Q. I show you Exhibit 19, being four shares of American Telephone 
& Telegraph, and ask you to examine the endorsement to see if it is your 
signature? A. No, I don't think it is. | 

Q. I show you Exhibit No. 20, being ten shares of American Telephone 
& Telegraph, and ask you to examine the endorsement and see if that is your 
signature? A. That right in there (indicating) ? ! 


Q. That is right. A. As far asIcan see it, I don't think it is. 
Q. I show you Exhibit 21, being five shares of American Telephone 
& Telegraph, ask you to examine the endorsement and see if that is your 


signature. A. I couldn't identify that, no. 

Q. I show you Exhibit 22, being five shares of American Telephone 
& Telegraph Company, and ask you to examine the endorsement and see if 
that is your signature? A. No, I don't see that at all. I can't see that. 

Q. I show you Exhibit 23, being a certificate for 15 shares of 
American Telephone & Telegraph, ask you to examine the signature on the 
line "in the presence of" and ask you if that is your cc a A. No, that 
is not my signature. | 

Q. I show you a document marked Exhibit 24, being entitled "Assign- 
ment separate from certificate," and ask you to see if your signature appears 

on this document? A. I don't recognize it. | 

Q. I show you a certificate for 20 shares of American Telephone 
& Telegraph, and ask you to examine the endorsement and see if that is 
your signature? A. I don't recognize it, no. 

MR. KING: Your Honor, I didn't get the number of that last. 

THE COURT: What was the exhibit number of the last certificate 
you showed her? : 
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MR. CARUTHERS: Twenty-six. 

THE COURT: You skipped 25? 

MR, CARUTHERS: Yes. 

BY MR. CARUTHERS: 

Q. Mrs. Henry, did you authorize or empower anyone to sell. these 
securities for you? A. I never did, no. 

Q@. Are you acquainted with a brokerage firm of Auchincloss, Parker 
& Redpath? A. No, I don't know them at all. 


Q. Did you ever go to their office? A. No,Idon't know. No, I never did. <} 


Q. Did anyone from their office come to see you? A. No, no. 
Q. Did you receive any notification from Auchincloss, Parker & 
Redpath of the sale of these securities? A. No, I did not. 


* * * * * 


(Eleven checks were marked Plaintiff's 
Exhibit No. 27 for identification.) 


BY MR, CARUTHERS: 

Q. Mrs. Henry, I show you eleven checks, the first being made pay- 
able to the order of Sarah E. Henry on March 10, 1958 from Auchincloss, 
Parker & Redpath, in the sum of $5,994.50. Did you receive that check? 

A. I did not, no, indeed. I didn't know a thing about it. 

Q. Did you authorize anybody to receive that check for you? A. No, 
I did not. 

x* * * * * 

Q. These eleven checks, Mrs. Henry, totaling $33,687.53 -- A. Oh, 
my goodness. 

Q. Did you receive any of these checks? A. No, I did not. I didn't 
know anything about them. 

Q. Did you authorize anybody to receive them or put them in your 
bank account? A. No, I certainly did not. 

Q. Did you authorize anybody to withdraw them from your bank 
account? A. No, no. 

MR. CARUTHERS: I offer these eleven checks in evidence as Ex- 
hibit 27, Your Honor. 
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THE COURT: Yes, they are admitted. 
* * * * oe 
MR. CARUTHERS: If the Court please, at this time I have checks 
drawn on the account, joint account of the Union Trust Bank during the year 
1958. In this group we have 152 checks totaling $11,744.97. 
THE COURT: Who are they signed by? | 
MR. CARUTHERS: Practically all of these are signed by Ralph D. 
Henry, with one or two exceptions Ralph S. Henry. I would | like to offer these 
in evidence. | 
* * * * 
MR. CARUTHERS: May I introduce this as Exhibit 29 ? It consists 
of 143 checks in the total amount of $15,318.64. ! 


(143 checks were marke Plaintiff s 
Exhibit 29 for identification.) 


MR, CARUTHERS: One group of 19 checks, as Exhibit 30, $3,919.42. 


* * * * Ba 


BY MR, CARUTHERS: | 
Q. Mrs. Henry, I show you eleven photostats of deposit slips showing 
| 


be 


deposit in the Union Trust Company of the eleven checks which you have ex- 
amined. A. When the stock was sold? | 

Q. Yes. Did you make any deposits yourself? A. No, not on any of 
that stock. No, I didn't know it. | 


i 
* * * * i 


Q. Mrs. Henry, did you receive any benefits from the money which 


was procured for the sale of your stock? A. No, I did not. 
x * * * leg 

Q. Did you receive any of the money from the sale of these securities ? 
A. I did not, no. | 

Q. I show you Exhibit 28, being 152 checks written by Ralph D. Henry 
or Ralph Stewart Henry on your joint bank account, for $11 144.97, during 
1958. Did you authorize them to write those checks or spend that money ? 
A. I did not. I didn't know anything about it. | 
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Q. I show you Exhibit 29, being 143 checks, a total sum of $15,318.64, 
signed by Ralph D, Henry or Ralph S. Henry. Did you authorize them to sign 
these checks? A. No,I certainly did not. 

Q. I show you Exhibit 30, being 19 checks, in the total sum of $3,919.42, 
and ask you if you authorized either Ralph D. Henry or Ralph S. Henry, dur- 
ing 1958, to write these checks? A. I certainly did not, no. 

* * * * * 

Q. Mrs. Henry, I show you Exhibit 32, which contains 13 bank state- 
ments from the Union Trust Company beginning in February 1958, ending 
January 19th, 1959, for the account of Mrs. Sarah E. Henry, Mr. Ralph D. 
Henry, 10 West Kirk Street, Chevy Chase, Maryland. 

* * * * * 

Q. Mrs. Henry, did you receive these bank statements yourself? 
A. No, I don't think I did, no. Oh, no, I didn't do that. 

Q. Did you check out these bank statements? A. No. 

Q. Was your son, Ralph D. Henry, living with you at that time, two 


years ago? A. Iam not sure. Idon't remember that. If he went over there 
he didn't tell me anything about it. 

Q. Mrs. Henry, when is the last time you saw Ralph D. Henry? A. I 
can't tell you just when he was here last. 


Q. Have you seen him since the securities were sold? A. No, no. 

Q. Have you seen Ralph Stewart Henry since the securities were 
sold? A. No. 

* * * * * 

MR, KING: Next, I would like to have admitted by agreement as No. 
3, photostatic copy of a document dated June 23, 1954, signed by Sarah E. 
Henry and witnessed by Ralph D. Henry, being a list of securities turned 
over by Mrs. Henry to her son, Ralph D. 

MR. CARUTHERS: I beg your pardon, But that document does not 
show that, Your Honor. 

THE COURT: The document speaks for itself. This is a receipt by 
Mrs. Henry, acknowledging receipt of these securities from the estate of 
her husband. 


21 


MR. KING: I stand corrected. I was mistakenly describing the ex- 
hibit. Mr. Grimes stated that at that conference where that was signed he 
turned the securities over. | 


* * * * * 

MR, KING: The final exhibit, if Your Honor please, is marked as 
Defendant's Exhibit A in her deposition of October 22, 1959, and is the 
yellow sheet of paper on which Mrs. Henry's signature appears, and I would 
like to have that introduced as Exhibit 4 by agreement. : 

* * * * 
CROSS-EXAMINATION 
BY MR. KING: | 

Q. Mrs. Henry, can you hear me? A. Ican hear you. 

Q. How long had you had an account at the Union Trust Company ? 
For many years? A. Oh, quite a number of years. | 

Q. Didn't you know they mailed you every month a statement of 
account showing the checks drawn and the deposits made ? A. I didn't hear 


that. 


Q. Didn't you know the bank mailed you every waa a statement of 


your account? A. I suppose they did. 

Q. Did you get those statements? A. I don't remember that I did. 

Q. If you didn't, would it be because your son, Ralph D., didn't 
show them to you? A. Well, it might be. I don't know. | 
Q. Did he open the mail? A. Sometimes when he was home. 
Q. And did he always show you the mail that he hadi opened? A. No. 
Oh, no. ! 
Q. Now, Mrs. Henry, you testified, I believe, that you had never had 
an account at the firm of Auchincloss, Parker & Redpath; is that 
correct? A. I never had any account; no. I never had any account with 
them. ! 
Q. Now, Mrs. Henry, did you ever bring a suit in - court against 
your grandson, Ralph S. Henry? A. No. | 

Q. I show you a complaint for a restraining order and an accounting 
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in Civil Action, in this court, 442-59, which purports to bear your signature, 
and ask if you would look at that and tell me whether that is your signature. 
MR. CARUTHERS: If the Court please, I object to this line of in- 
quiry as being immaterial and irrelevant to the issues of this case. 
THE COURT: Objection overruled. This is proper cross-examination. 
A. Where is it? 
BY MR. KING: 
Q. Right there. A. I see it. I can't say that that is my signature. 
Q. Do you deny it is? A. Ican't see it good. 
Q. Did you ever have a lawyer whose name was Warren Grimes? 
A. A lawyer named what ? 
Q. Warren Grimes. Mr.Grimes. A. Oh,yes. Yes. 
Q. He was your lawyer? A. Yes. 
Q. Mrs. Henry, in the suit that I just referred to, it states as follows: 
"Plaintiff..." 
That is you. 
|. also for years had and still has an account in her sole 
name with Auchincloss, Parker & Redpath, stockbrokers of the 
District of Columbia." 
That is what you said in this complaint. Does that refresh your recollection ? 


A. I didn't, no. No; I never had a suit against those people. 


Q. You mean, you never sued your grandson? A. Oh, my grand- 
son, no. 

Q. You never did? A. No. 

Q. Never did sue him? A. No. 

Q. You never did bring an action entitled Sarah E. Henry versus 
Ralph S. Henry, Civil Action 442-59, in this court? Don't you remember 
testifying here? A. Yes. There was something there. Yes, I did. 

Q. So you do remember suing your grandson; is that correct? 
A. I suppose so. But I didn't remember it was that. 

Q. And now do you remember in that suit stating that you had an 
account at Auchincloss, Parker & Redpath? A. No, I don't remember that 
I had any account there. 


Q. You just don't remember? A. No; I don't know that I had any 
account there. | 
* * * 
(Complaint considered marked Defendant's 
Exhibit No. 5 and received in evidence.) 


* * * * i 


| 
BY MR. KING: 


Q. Mrs. Henry, I show you a yellow sheet of paper which is marked 
Defendant's Exhibit No. 4, on which your name appears, and ask you to look 
at that and tell me if you don't recognize that as your signature. 

To refresh your recollection, that is a paper you signed at your 
deposition taken at your house. Do you remember that ? A. Was that paper 


signed at my house? 

Q. Yes. A. Well, that is my signature. 

Q. Now will you look at Plaintiff's Exhibit 23, which is a certificate 
for 15 shares of American Telephone and Telegraph Company, and see if 
your signature on there isn't similar to the one on Defendant's Exhibit 4. 
Don't the two signatures look alike to you? A. That one there? 

Q. Don't they look alike? A. Idon't think so. 

Q. You say they do not look alike? A. I don't think they look alike, no. 

Q. Mrs. Henry, I show you Plaintiff's Exhibit 13, which is a certi- 
ficate of stock for ten shares of American Telegraph and Telephone Com- 
pany, and ask you to look at that signature and see if you don't think it is 
similar to your signature on the yellow sheet of paper. In other words, 
don't the two signatures look alike to you? A. No, I-don't think they do; no. 

Q. Which one of the two did you sign? A. Ican't see this very good. 

Q. Can you tell me which one of the two you signed ? 

Did you sign this one, or this one? A. I must have signed that one. 

Q. Did you sign this one? A. I think I must have signed that one. 

Q. How about this one? (Indicating.) A. No,I don't think so. 

Q. Mrs. Henry, I show you complaint in Civil Action 442-59, on 
the last page, where the signature Sarah E. Henry appears, and ask you to 
compare that signature with this and tell me which one you signed. 
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Doesn't this look like that to you? A. Ican't tell. I can't tell the 
difference. 

Q. You say you can't tell the difference? A. No. 

Q. Did you sign this one, meaning the complaint? A. I must have 
signed that. 

Q. Now then, does that refresh your recollection any as to whether 
or not you had an account at Auchincloss, Parker & Redpath for many years? 
A. Inever had any account there. Never had any account there. 

* * * * * 

MR. KING: The first evidence we want to offer is the deposition of 
Ralph D. Henry, which has been filed in this cause. 

* * * * 

MR. KING: (Reading) 

"Q. Give your full name and address. 

"A, Ralph D. Henry. 

"Q. Are you the son of Sarah E. Henry, of 10 West Kirke Street, 
Chevy Chase, Maryland, the plaintiff in the above-entitled action ? 

"A. Iam. 

"Q. Did you come to Washington, District of Columbia or 
vicinity upon the death of your brother? 

"A, I did. 

"Q. State the approximate date , following the death of your 
brother, William Henry, when you came to the District of Columbia 
or vicinity. 

"A, I don't know the exact date, but it was the day after the 
death of my brother, William Henry. 

"Q. After you returned East to the District of Columbia or 


vicinity did there come a time when you lived with your mother, 
Sarah E. Henry, at 10 West Kirke Street, Chevy Chase, Maryland? 
"A, I did. 
"Q. Did you, subsequent to your brother Williams' death and 
after you came to the District of Columbia and vicinity, take over 
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"the management of your mother's assets and affairs at her request 
or with her permission ? | 
"A, It was both at her request and with her permission. 
"Q. Are you familiar with your mother's handwriting ? 
"A. Yes. | 
"Q. Have you seen your mother sign her name ito documents in 
the past ? ! 
"A. Yes. | 
"Q. Did you sign a contract dated June 28, 1954, a copy of 
which is attached hereto as Exhibit A, for a joint safe deposit box 
for your mother and yourself at the Union Trust Company of the 
District of Columbia? ! 
"A, Yes. | 
"Q, Is the signature of Sarah E. Henry to the document re- 
ferred to in Question No. 9 the signature of your meee 
"A, It appears to be.' 
MR. KING: Your Honor, I would like to introduce into evidence 
photostatic copy of that signature card or contract dated June 28, 1954, 


signed by Ralph D. Henry and Sarah E. Henry, as Defendant's Exhibit 6. 


* * * * | * 


(Signature card dated June 28, 1954 was 
marked Defendant's Exhibit No. 6 and 
received in evidence.) | 


MR, KING: (Continuing reading) 
"Q. Were assets and securities of your mintier kept in this 
joint safe deposit box in the Union Trust Company of the District 
of Columbia? | 
"AL Yes. ! 
"Q. Did your-motherhhave anaccount at the investment banking 
firm of Auchincloss, Parker and Redpath in the District of Columbia? 
"A, She did not have an account with them. | 
"Q, Is the signature of Mrs. Sarah E, Henry to the signature 
card dated January 31, 1955, with Auchincloss, Parker and Redpath, 
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"copy of which is attached hereto as Exhibit B, the signature of your 
mother ? 

"A. It appears to be her signature, yes." 

MR, KING: If Your Honor please, I offer the application and signa- 
ture card dated January 31, 1955, signed by Mrs. Sarah E. Henry, as De- 
fendant's Exhibit 7, It has been marked by the Pretrial Examiner but has 
not been stipulated to. 

THE COURT: Let it be admitted. 

* * * * * 

MR. CARUTHERS: We did not stipulate, Your Honor, because we 
did not agree that it was her signature. 

MR, KING: (Continuing reading) 

"Q. Did you and your mother have a joint checking account in 
the Union Trust Company of the District of Columbia? 

"A, Yes. 

"Q. Is the signature 'Sarah E. Henry' on the joint checking 
account card at the Union Trust Company of the District of Columbia, 
copy of which is attached hereto as Exhibit C, dated November 28, 
1955, the signature of your mother ? 

"A, It appears to be." 

MR. KING: Your Honor, that exhibit has already been admitted by 
Your Honor. 

(Continuing reading) 

"Q. Is the signature 'Ralph D. Henry‘ on the attached joint 
checking account card referred to in Question 15 above your signature ? 

"A. Yes. 

"Q. Did you, subsequent to November 28, 1955, add the name of 
your son Ralph S. Henry to the joint checking account of yourself and 
mother at the Union Trust Company of the District of Columbia? 

"A, I would say yes. I was having him sign checks and the 
bank requested his signature card. 

"Q. Is the signature of Ralph D. Henry to the joint account card 
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"of the Union Trust Company of the District of Columbia dated April 
14, 1958, copy of which is attached hereto as Exhibit! D, your signature ? 
"A, Yes, that is my signature.” 
l offer as Defendant's Exhibit No. 8 the account ead just referred 
to, dated April 14, 1958, signed by Ralph D. Henry and Ralph S. Henry, 
authorizing the latter to sign checks. | 
I believe plaintiff's counsel are familiar with that. 


(Account card dated April 14, 1958, was 
marked Defendant's Exhibit No. 8 ‘and 
received in evidence.) | 


* * * * * 
MR, KING: (Continuing reading.) ! 

"Q. Are you familiar with the handwriting of your son Ralph 
S.Henry ? | 

"A. Yes. 

"Q. Is the signature of Ralph S. Henry to the attached eae 


checking account card, referred to in the foregoing question seeey 
* * * * i 
" |. No. 18, the signature of your son, Ralph S. agi 

"A, Yes. | 

"Q. Is the signature 'Ralph D. Henry' to the joint contract for 
a safe deposit box with the Union Trust Company of the District of 
Columbia dated February 28, 1958, copy of which is attached hereto 
as Exhibit E, your signature? | 

"A, Yes. 

"Q, Is the signature of Ralph Stewart Henry to. the safe deposit 
account contract dated February 28, 1958, referred to in the pre- 
ceding question No. 21, the signature of your son, Ralph S. Henry? 

"A, Yes." : 

90 If Your Honor please, as Defendant's Exhibit No. 9 ‘I offer the signa- 
ture card referred to, signed by Ralph D. Henry and Ralph Stewart Henry. 
Counsel for plaintiff are also familiar with that document. 
THE COURT: It will be admitted. 
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(Signature card was marked Defendant's 
Exhibit No. 9 and received in evidence.) 


* * * * * 
MR. KING: * * * (Continuing reading.) 

"Q. Is the endorsement on the back of the check drawn on the 
Riggs National Bank by Auchincloss, Parker and Redpath to the order 
of Sarah E. Henry, dated March 10, 1958, in the amount of $5,994.50, 
copy of which is attached hereto as Exhibit F-1, in your handwriting ? 

"A. Yes." 

Your Honor, the check just referred to is in evidence as Plaintiff's 
Exhibit 27. 
(Continuing reading.) 

"Q, Is the deposit slip of the Union Trust Company of the Dis- 
trict of Columbia dated March 10, 1958 for a deposit of $5,994.50, 
copy of which is attached hereto as Exhibit F 2, in your handwriting ? 

"A. Yes, I would say so. 

"Q. Did you make the deposit to the joint account of yourself 
and your mother, Sarah E. Henry, in the Union Trust Company of 
the District of Columbia of $5,994.50 referred to above ? 

"A, Yes. 

"Q, Is the endorsement on the back of the check drawn on the 
Riggs National Bank by Auchincloss, Parker and Redpath dated 
March 17, 1958, payable to Sarah E. Henry in the amount of $1 120.72, 


copy of which is attached hereto as Exhibit G 1, in your handwriting ? 
"A, Yes." 

And I might interpolate that that check is also Plaintiff's Exhibit 27. 

(Continuing reading.) 


"Q. Is'the deposit slip, copy of which is attached hereto as 
Exhibit G 2, with the Union Trust Company of the District of Colum- 
bia dated March 18, 1958, showing deposit of $1,120.72, in your 
handwriting ? 

"A. Yes." 
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I might also add, Your Honor, that that deposit slip is already in 

evidence. | 
(Continuing reading.) | 

"Q. Did you make the deposit of $1,120.72 referred to in the 
preceding question ? ! 

"A, Yes. | 

"Q. Is the endorsement 'Deposit to Account of Sarah E. Henry‘ 
on the back of the check dated March 21, 1958 drawn on the Riggs 
National Bank by Auchincloss, Parker and Redpath payable to the 
order of Sarah E. Henry, in the amount of $4,238.04, copy of which 
is attached hereto as Exhibit H 1, in your handwriting? 

"A, Yes.” | 
That check likewise is part of Plaintiff's Exhibit ay, 
(Continuing reading.) | 
"Q. Is the deposit slip of the Union Trust Company of the 


District of Columbia dated March 25, 1958 in the amount of $4,238.04, 


copy of which is attached hereto as Exhibit H 2, in your handwriting ? 
"A. Yes." | 
I shall also add that that has already been introduced in evidence. 
(Continuing reading.) ! 
"Q. Did you make the deposit of $4,238.04 referred to in the 
preceding question ? ! 


"A, Yes. 

"Q. Did you deposit the check dated April 7, 1958 drawn by 
Auchincloss , Parker and Redpath on the Riggs National Bank pay- 
able to Sarah E. Henry in the amount of $1,141 26, copy of which is 
attached hereto as Exhibit I1, to the account of your mother and 
yourself in the Union Trust Company in the District of Columbia? 

"A. Yes, together with other moneys deposited to her account." 
And I might add, for the record, that that check is also part of 

Plaintiff's Exhibit 27. | 
(Continuing reading.) 
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"Q. Is the handwriting on the deposit slip of the Union Trust 
Company of the District of Columbia dated April 7, 1958, copy of 
which is attached hereto as Exhibit 12, yours? 

"A, Yes." 

Likewise, that deposit slip has been introduced in evidence. 
(Continuing reading.) 

"Q. Did you make the deposit referred to in the preceding 
question ? 

"A, Yes. 

"Q. Is the handwriting on the back of the check dated April 17, 
1958, drawn on the Riggs National Bank by Auchincloss, Parker and 
Redpath to the order of Mrs. Sarah E. Henry for $3,121.13, copy of 
which is attached hereto as Exhibit J 1. yours? 

"A, Yes." 

That check, likewise, is a part of Plaintiff's Exhibit 27, Your Honor. 
(Continuing reading.) 

"Q. Is the deposit slip in the Union Trust Company of the Dis- 
trict of Columbia dated April 17, 1958, for $3,121.13, copy of which 
is attached hereto as Exhibit J 2, in your handwriting? 

"A. Yes.” 

That has already been introduced in evidence. 


(Continuing reading.) 


"Q. Did you make the deposit referred to in the preceding 
question in the Union Trust Company ? 

"A. Yes." 

* * * x* * 

95 MR, CARUTHERS: Yes. We offer in evidence as Plaintiff's Ex- 
hibit No. 33 a statement showing the market valuations at the close of busi- 
ness on April 14,1961, The security valuation was $60,200.63. 

* * * * * 

96 MR. KING: If Your Honor please, those exhibits, namely Plaintiff's 

33, were prepared by the Auchincloss firm. We have no objection to the 
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exhibit in that we believe it accurately states the value as of the date shown, 
namely, April 14, 1961. ! 

* * | * 

MR. KING: (Reading) | 

"Q, Is the endorsement on the back of the check dated May 8, 
1958, drawn on the Riggs National Bank by Auchincloss, Parker & 
Redpath to the order of Sarah E. Henry in the amount of $3,470.42, 
copy of which is attached hereto as Exhibit K 1, in = handwriting ? 

"A, Yes." 

MR, KING: I might say for the benefit of the record that that check 
is already in evidence as a plaintiff's exhibit. 
(Continuing reading:) 

"Q, Is the deposit slip of the Union Trust Company of the Dis- 
trict of Columbia dated May 8, 1958, for the amount of $3,470.42, 
copy of which is attached hereto as Exhibit K 2 in your handwriting ? 

"A, Yes.” | 
MR. KING: That exhibit likewise has been introduced in evidence 

and is part of the record as a plaintiff's exhibit. 
(Continuing reading: ) 


"Q, Did you make the deposit referred to in the preceding ques- 


tion in the Union Trust Company ? 

"A. Yes. 

"Q. Is the endorsement on the back of the check dated July 3, 
1958, drawn by Auchincloss, Parker & Redpath on} the Riggs National 
Bank to the order of Sarah E. Henry in the amount of $3,052.93, copy 
of which is attached hereto as Exhibit L 2, in your handwriting ? 

"A, Well, it is pretty hard to say. It is printed. It is difficult 
to say because of the fact that it's printed sar written. You 
can't hardly identify printing." | 
MR, KING: That exhibit is likewise introduced as a plaintiff's ex- 

hibit in this case. 
(Continuing reading:) 
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"Q, If the answer is no to the preceding question, state whose 
handwriting appears on the deposit slip and who made the deposit 
of the amount indicated therein, if you know. 

"A. Idon't know whose handwriting appears on the deposit slip, 
but I made the deposit. 

"Q,. Is the endorsement on the back of the check dated August 1, 
1958 drawn by Auchincloss, Parker & Redpath on the Riggs National 
Bank to the order of Sarah E. Henry to the amount of $1,513.96, copy 
of which is attached hereto as Exhibit M 1, in your handwriting? 

"A, Yes." 

MR. KING: For the record, that check has been introduced as a 
plaintiff's exhibit. 
(Continuing reading:) 

"@, If the answer to the preceding question is no, state whose 
handwriting appears on the back of the check, if you know. 

"A, It is my handwriting. 

"Q, Is the handwriting on the deposit slip of the Union Trust 
Company of the District of Columbia dated August 1, 1958, in the 
amount of $1,513.96, copy of which is attached hereto as Exhibit 
M 2, in your handwriting ? 

"A. Since the writing is printed, it is hard to identify." 

MR. KING: That exhibit likewise has been offered by the plaintiff 
and received in evidence. 
(Continuing reading: ) 

"Q, If the answer to question 46 is no, state whose handwriting 
is on the deposit slip and who made the deposit indicated therein, 
if you know. 

‘A. I don't know whose handwriting it is, but I made the deposit. 

"Q, Is the endorsement on the back of the check dated Septem- 
ber 2, 1958, drawn by Auchincloss, Parker & Redpath on the Riggs 
National Bank to the order of Sarah E. Henry in the amount of 
$1 ,732.83, copy of which is attached hereto as Exhibit N 1, in your 
handwriting ? 
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"A, Idon't recognize it." 
MR, KING: That exhibit is likewise offered and received as plain- 
tiff's exhibit. | 
(Continuing reading: ) | 
"Q, If the answer to the preceding question is no, state whose 
handwriting appears thereon, if you know. 
"A, Idon't know, | 
"Q, Is the handwriting on the deposit slip of the Union Trust 
Company of the District of Columbia dated September 2, 1958, in 
the amount of $1,732.83, copy of which is attached hereto as Exhibit 
N 2, yours? | 
"A, Since it is printed, it is difficult to identify. My 
MR, KING: That exhibit has likewise been offered and received as 
a plaintiff's exhibit. ! 
(Continuing reading: ) : 
"Q, If the answer to question 50 is no, state whose handwriting 


appears thereon and who made said deposit, if you kno ; 
"A, know the deposit was made, but I don't know whose hand- 


writing it is. | 


"Q, Is the handwriting on the back of the check dated September 
23, 1958, drawn by Auchincloss, Parker & Redpath on the Riggs 
National Bank to the order of Sarah E. Henry in the amount of 
$4,710.89, copy of which is appended hereto as Exhibit O 1, yours? 
"A, Iam going to have to say no to that." ! 
MR. KING: That exhibit has likewise been offered and received as 
plaintiff's exhibit. 
(Continuing reading:) | 
"Q. If the answer to the foregoing question is no, state in whose 
handwriting it appears thereon, if you know. 
"A, Ido not know. | 
"Q. Is the handwriting on the deposit slip of the Union Trust 
Company of the District of Columbia dated September 23, 1958, in 
| 
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"the amount of $4,710.89, copy of which is attached hereto as Exhibit 
O 2, yours? 

"A, Since it is printed, it is difficult to identify." 

MR, KING: That exhibit has likewise been offered and received as 
plaintiff's exhibit. 
(Continuing reading: ) 

"Q. Ifthe answer to question 54 is no, state whose handwriting 
appears on the deposit slip and who made said deposit, if you know. 

"A, The deposit was made, but I don't know whose handwriting 
it is. 

"Q. Is the handwriting on the back of the check dated November 
23, 1958, drawn by Auchincloss, Parker & Redpath on the Riggs 
National Bank to the order of Sarah E. Henry in the amount of 
$3,590.85 ; copy of which is attached hereto as Exhibit P 1, yours? 

"A. No, it isn't.” 

MR. KING: That exhibit has likewise been offered and received as 
plaintiff's exhibit. 
(Continuing reading: ) 

"Q. Ifthe answer to question 56 is no, state whose handwriting 
appears on the back of said check, if you know. 

"A. Idon't know. 

"Q. Is the handwriting on the deposit slip of the Union Trust 
Company of the District of Columbia in the amount of $3,590.85 
dated December 1, 1958, copy of which is attached hereto as Exhibit 
P 2, yours? 

"A, Since it is printed, it is difficult to identify." 

MR. KING: That exhibit has likewise been offered and received as 
plaintiff's exhibit. 
{Continuing reading: ) 

"Q. Ifthe answer to -- " 

MR, CARUTHERS: Excuse me. What question are you reading, please? 
MR. KING: No. 58. 
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MR.CARUTHERS: You didn't furnish us with that. 
MR, KING: (Continuing reading:) 

"Q. Ifthe answer to question 58 is no, state whose handwriting 
appears on said deposit slip and who made the deposit, if you know. 

"A. Idon't know whose handwriting it is, but Ralph D. Henry 
made the deposit.” 
That's all; thank you. 
THE COURT: There were no cross interrogatories ? 


MR. KING: There were no cross interrogatories, so there can be 
no cross examination, no objection made. | 

MR. CARUTHERS: May the record show where this deposition was 
taken, please? In starting out, the record does not show where this deposi- 
tion was taken. It started with the first question rather than eee that, 

"], Henry Ralph, residing in said Los Angeles County -- 

THE COURT: It does appear in the introduction of the deposition, 
it was taken in Monrovia, California. 

* * * * | 

MR. KING: Your Honor, before I call another witness, may I put 
into the record two more admissions -- | 

THE COURT: I cannot hear you when you are bending down over 
the table. ! 

MR. KING: Sorry, sir. May I put in the record at this point two 
more admissions of the plaintiff in response to our request for admissions. 
They are on Page 1 of the plaintiff's answer to our request. The first ad- 
mission says: ! 

"That the photostat copy submitted to her by | the defendants 

of a safe deposit account signature card of the Union Trust Company, 

numbered 3514, and dated June 28, 1954, is not sufficiently legible 

for her to state with any degree of certainty whether the signature 

Sarah E. Henry appearing thereon is hers. However, she admits 

as previously stated that she authorized the Union Trust Company 

to allow her son Ralph D. Henry to have access to her safe deposit 


box. 
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"That the signature Sarah E, Henry appearing on the photostat 
copy submitted to her by defendant is of a joint checking account 
signature card of the Union Trust Company -- " 


THE COURT: Just a moment. I am going to interrupt you. Iam 


trying to locate this document. 

* * x* * * 

MR, KING: I was just starting to read the last paragraph. I'll start 

over again: 

"That the signature Sarah E. Henry appearing on the photostat 
copy submitted to her by the defendant is of the joint checking ac- 
count signature card of the Union Trust Company dated November 
28, 1955, is her signature.” 

Now, if Your Honor please, may I use the file in the suit brought 
by the grandson? I believe it's on your desk. 

THE COURT: Yes. 

MR. KING: At this point, Your Honor, I would like to offer as the 
next defendant's exhibit, I believe it is 10, an affidavit attached to the com- 
plaint in Civil Action in this Court 442-59, the findings of fact, the affidavit 
of Warren W. Grimes, the findings of fact of the Court, and the judgment 
of the Court in those proceedings. 

MR, CARUTHERS: May it please the Court, I object to it. 

THE COURT: On what grounds? 

MR. CARUTHERS: The affidavit of Warren Grimes, deceased, in 
that it is not a part of the pleadings. 

* * * * * 

MR, CARUTHERS: I submit an affidavit is not a pleading. 

MR. KING: And he is deceased. 


* * * * 


THE COURT: Iam admitting the complaint. 
* * * * * 
THE COURT: I am going to admit these findings of fact and the 
judgment, not as proof of the facts of the statement, but merely on the issue 
as to whether there has been ratification or estoppel. 
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MR. KING: Very well, sir. Could I see the file once more? 
THE COURT: Yes. | 


(Whereupon, Defendant's Ex- 
hibit No. 10 was received in 


evidence.) | 


| 
* * ok 


116 HARRY E. MOORE 
called as a witness on behalf of the defendant was duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. KING: 
Q. Mr. Moore, will you give your full name and address? A. Harry 
E. Moore, 713 Walnut Hill Road, Gaithersburg, Maryland. 
* * * * * 
117 Q. Mr. Moore, were you formerly a partner in the investment 
banking firm of Auchincloss, Parker and Redpath? A. I was, 
Q. Are you at this time? A. No, I'm retired. | 
Q. Would you give us the period of time that you were a partner, if 
you can remember? A. I became a partner on February | Ast, 1958, and 
retired on February ist, 1961. | 


Q. Were you employed by the firm before you became a partner? 
A. Yes. 

Q. From what date to what date? A. From oat 1931 to February 
1, 1961. 


* * * * | * 

Q. Mr. Moore, I show you an account card or an application on the 
letterhead of Auchincloss, Parker and Redpath dated July) 25, 1946, pur- 
porting to bear the signature of William F. Henry, and ask you to examine 
that. | 

Tell us whether or not the signature of William F, Henry is the 

signature of the son of Sarah E. Henry. 

MR. CARUTHERS: Your Honor, I object to this on the grounds of 
immateriality. | 
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THE COURT: Objection overruled. 
* * * * * 
THE WITNESS: Yes, I remember the question. That is the signature 
of William F. Henry. 
x* * * * * 
(Whereupon, Defendant's Exhibit No. 11 for identification was shown 
to the Court.) 
MR, KING: | I show it to plaintiff's counsel, but they have heretofore 
received a photostatic copy. 


(Whereupon Defendant's Exhibit No. 11 
was received in evidence.) 


* * * * * 
BY MR, KING: 
Q. Mr. Moore, is the signature, 'H. E. Moore" at the bottom of 
Defendant's Exhibit No. 11 your signature? A. That is my signature. 
Q. Mr. Moore, did you know Mr. William F. Henry prior to July 25, 
1946? A. Yes, I did. 


Q. Was your acquaintance social or professional or both? A. It 


was fraternal. 

Q. Did you take any steps to investigate Mr. William F. Henry at 
the time he opened this account? A. I did. 

Q. I show you, Mr. Moore, a letter dated July 30, 1946, signed by 
the Assistant Treasurer of the Union Trust Company of the District of 
Columbia, addressed to the firm of Auchincloss, Parker and Redpath, and 
ask you if that letter was received, to your knowledge, by the Auchincloss 
firm? A. It was. 

Q. And was that letter in response to an investigation you had made 
with the Union Trust? A. That's right. 

MR. KING: I offer the letter I just described as Defendant's Exhibit 
No. 12. 


* * * 


THE COURT: Let it be admitted. 
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(Whereupon, letter marked Defendant's 
Exhibit No. 12 was received in evidence.) 


THE COURT: It will be admitted as proof of the investigation made 

rather than proof of the correctness of its contents. ! 
* * * * 
BY MR. KING: 

Q. Now, Mr. Moore, as a result of your investigation, what did you 
find out about Mr. William F. Henry? Was he satisfactory | as a customer 
or was he not? A. He was satisfactory. | 

Q. Did Mr. William F. Henry trade with the Auchincloss firm after 

he opened that account? A. He did. | 

Q. Was the trading satisfactory to the Auchincloss firm? A. It was. 

Q. In other words, he paid his bills? A. He did. ! 

Q. Did you know that Mr. William F. Henry had an elderly mother, 
Sarah E. Henry? A. I knew of it, yes. 

MR. KING: That's all, if Your Honor please. 

* * * * * 
CROSS-EXAMINATION ! 
BY MR. CARUTHERS: 
Q. Mr. Moore, did you ever meet Mrs. Sarah Henry ; pabaonally? 


A. Inever have. 

Q. Did you ever see her before? A. Not until today. 

Q. What did your investigation consist of, of William F. Henry ? 
A. What was the question ? | 

Q. What did your investigation consist of, of William F. Henry? 
A. Well, it was office procedure to write to the bank that he gave as a re- 
ference. In this particular case it was the Union Trust Company, and I 
think you will find that the reply to our communication was a satisfactory 
reference. : 

Q. Did you ever write to the Union Trust Company for reference for 
Sarah E. Henry? A. Never did. 

Q. And you did not follow usual procedure; is that correct ? A. ['m 


speaking -- I never wrote a letter for Sarah Henry personally. 
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Q. Do you know whether or not one was written? A. I do not. 

Q. Did you do anything else other than write to the bank? A. That's 
customary procedure, that's all that was necessary. 

Q. My question is, sir, did you do anything else? A. I'm speaking 
of William F. Henry. 

Q. That's'correct. A. You have the letter there showing we wrote 
to the Union Trust Company. 

Q. My question, sir, was: Did you do anything else besides write 

to the Union Trust Company? A, I did not. 

Q. When did you first meet William F. Henry? A. Well, it was 
previous to 1944. I don't recall the year. 

Q. Was there any personal reference to Auchincloss, Parker and 
Redpath of William F. Henry, other than the bank? A. I think there was a 
Mr. Glessner -- I think was the name given as a personal reference. 

Q. And who was he, sir? A. He was aco-worker. He worked at 
the same office with Mr. Henry. 

Q. Whereidid Mr. Henry work? A. In the Internal Revenue. 

Q. Did you talk with Mr. Glessner? A. Mr. Glessner was a client 
of mine. 

Q. Did you personally handle transactions for William F. Henry ? 
A. I did. 

Q. Do you know when he died, sir? A. What was the question? 

Q. Do you know when he died? A. I'm not certain, 1954, I think. 

Q. How many transactions did you handle for him? A. I can't say. 
It wasn't an active account. I can't say how many transactions I had. 

Q. What type of an account was it? A. As far as I recall it was 
acash account. He paid for what he purchased. 

Q. No margin transactions? A. No margin. 

Q. No credit extended? A. No credit extended. 


Q. Were there sales or purchases? A. Both, purchases and sales. 

Q. From 1946 until his death in 1955, those eight years, can you 
approximately [say] how many transactions you had for him? A. No,I 
cannot. 
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Q. Would it be as many as six a year? A. That be a fair 


estimate. 

Q. Would he come to your office or would he telephone you? A, He 
would come to my office. 

Q. Did you ever go to his home? A. I never did. 

Q. Were you personally acquainted with any ere at Auchin- 
closs, Parker and Redpath of securities of Sarah E. Henry in 1958? A. No, 
I'm not familiar with any transactions of Mrs. Henry. ! 

Q. Any transactions in 1955? A. None. 


* * * * * 


Q. Were you aware of the fact that Mr. Ralph Bale was handling 
transactions through your office? A. I was not. | 


Q. None of your co-partners spoke to you about that matter? 


A. They did not. 
Q. Do you know whether any of your records reflected whether or 
not Henry -- Ralph D. Henry was related to William F. Henry ? A. Ido 


not know Ralph Henry. 

Q. My question, sir, is: Do you know whether or not your records 
reflect -- A. Ido not know. 

Q. -- their relationship. A. I do not know. | 

Q. So far as you are concerned, no one in Auchincloss, Parker and 
Redpath knew anything about the transactions you had been handling for 
William F. Henry in relation to his relationship to Ralph D. Henry; is that 

right? A. That's right. | 

Q. So any credit or sales or purchases by Ralph D. Henry would 
have no relation to the prior transactions of William Henry ? A, They 
would not. | 

* * * * 


| 
Q. Mr. Moore, during the year 1958 when you were a co-partner 
did you know who handled the account of Ralph D. Henry? A. I did not. 


* * * x | * 
| 
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SAMUEL BIDDLE 
called as a witness on behalf of the defendant was duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. KING: 

Q. Mr. Biddle, will you give your full name and address? A. My 
name is Samuel Biddle. I reside at 3303 Cleveland Avenue, Northwest, 
Washington 8, D.C. 

Q. Are you employed by the investment banking firm of Auchincloss, 
Parker and Redpath? A. Yes, sir; Iam. 

Q. How long have you been so employed? A. A little over ten years, 
sir. 

Q. Mr. Biddle, I show you Defendant's Exhibit 7 and refer you to the 
left-hand corner where the name Samuel Biddle appears, and ask you if that 
is your signature. A. That is notmy signature; it is my printed name, sir. 

Q. Did you take the information that appears on Defendant's Exhibit 


7? A, Yes, sir; I did. 
Q. And whom did you get that information from? A. I received that 


information from Mr. Ralph Henry. 
* * * * * 


Q. Did Mr. Ralph Henry come to your office? A. Yes, sir. 

Q. Did you interview him? A. I did, sir. 

Q. Did you make any examination to determine whether the Henry 
Family had had any accounts with the firm? A. Not at that time, but later, sir. 

Q. And what did you discover? A. I discovered that a Mr. William 
Henry had done business with our office previously. 

Q. And the business had been satisfactory? A. It was my under- 
standing. 

Q. Did Mr. Ralph Henry have any securities with him at the time he 
came in to see you? A. If my memory serves me correctly there, sir, he 
did. If I recall correctly, they were American Telephone debentures, I 
believe. 
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Q. I show you a photostatic copy of a confirmation of sale of Auchin- 


closs, Parker and Redpath, dated February -- A. January. 

Q. January 31st, and ask you if that is a photostat of the records of 

your firm, A. That isa photostat of the records of our firm, sir. 
* * * * | 

MR. KING: * * * | 

I would like to offer the document just referred to in evidence as 
Defendant's Exhibit No. 13. | 

* * 
BY MR, KING: 

Q. Mr. Biddle, I show you a photostatic copy of another confirmation 
from Auchincloss, Parker and Redpath, apparently dated February 3, and 
4, 1955, and ask you if that is from your firm's records. A. That is cor- 
rect, sir. 

MR. KING: May I have that marked as Defendant's “Exhibit No. 14, 
and I offer it in evidence, if Your Honor please. I have sent copies of both 
13 and 14 to plaintiff's counsel. | 

THE COURT: Let them be admitted. 


(Whereupon , Defendant's Exhibits 13 and 
14 were received in evidence -) 


BY MR. KING: | 
Q. Mr. Biddle, were the A T & T bonds just referred to bearer bonds ? 
A. Yes, sir, I believe they were, to the best of my recollection. 
Q. Does that mean that those bonds can be transferred from person 
to person without any signature? A. Yes, sir; that is correct. 
THE COURT: Which bonds did you inquire about, Mr. King? 
MR. KING: The bonds referred to in Defendant's Exhibits 13 and 
14, the AT & T bonds. 
* * * * | * 
THE COURT: Well, the AT & T bearer bonds are : not listed in the 
pre-trial order. There is only, so far as AT & T are concerned, 98 shares 
of capital stock listed. 
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MR. KING: Yes, Your Honor. Your Honor will remember though the 


bonds have not been claimed in the complaint. 
* * * * * 
THE COURT: In other words, they are really not involved in this 
action ? 
* * 
BY MR, KING: 
Q. Were those bonds sold by your firm? A. Yes, sir; they were. 
Q. Mr. Biddle, I show you a photostatic copy of a check of Auchin- 
closs, Parker and Redpath dated February 3, 1955, drawn on the Riggs Na- 
tional Bank of Washington, D. C., in the amount of $1,687.93 and ask you if 
that represents the proceeds of the sale of the AT & T bond. A. Without 
reference to the previous exhibit there, sir, I would say that it does. 
* * * * * 
Q. I show you again Defendant's Exhibits 13 and 14 and ask you to 
check to see if the check that I just handed you represents the proceeds of 
that sale. A. Yes, sir; that is correct. 
MR, KING: If Your Honor please, I would like to have the check that 
I just referred to dated February 3, 1955 marked with defendant's next ex- 
hibit number, No. 15, and I offer it in evidence. 
THE COURT: Let it be admitted. 


(Whereupon, Defendant's Exhibit No. 15 
was received in evidence.) 


* * * * * 
BY MR. KING: 
Q. Mr. Biddle, I again show you Defendant's Exhibit No. 7 and ask 

you to give us your best recollection as to how the signature of Sarah E. 
Henry came to be upon that document? A. Mr. Ralph Henry came into the 
office carrying with him these bearer bonds, or, the bearer debentures, 
excuse me, of the American Telephone & Telegraph Company, and stated 
that they were his mother's certificates, that she desired to sell. I obtained 
from him, if I recall correctly, identification, which .I believe came out of 
his pocket, which I think showed that he had been a former government 
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employee, and we opened up the account on the basis of the information 
which he gave me, which I then detailed on the back and requested that, since 
his mother, as he said, was elderly and could not appear at the office, if he 
would kindly take it home, have her sign it and return it to us by mail. 
Q. Was it returned? A. Yes, sir, to my recollection I think it was 
the next day or the day thereafter. i 
Q. Now, Mr. Biddle, was there any further trading by Mr, Ralph D. 
Henry for his mother, Sarah E. Henry, subsequent to the AT & T bonds 
you talked about that you handled? A. No, sir, there was not. 
CROSS-EXAMINATION ! 


BY MR. CARUTHERS: 
Q. Mr. Biddle, when did you first meet Mr. Ralph D. Henry ? 
A. That was the first occasion, sir, of our meeting each other. 
Q. And what was your position at that time, sir? A. I was a registered 
representative associated with Auchincloss, Parker and Redpath. 
Q. And what were your duties, sir? A. Sales, principally, sir, 


commission activites, sales and purchase of securities. 

Q. Did Mr. Henry just come into the office on this Reve tes A. Yes, 
sir, he came into the office at that time. ! 

Q. And you had never seen him before? A. No, sir, I had not. 

Q. He had with him then what you call debenture bonds, bearer? 
A. Correct, sir. | 

Q. Are you sure they were bearer bonds? A, Yes, sir, to the best 
of my recollection that is correct. | 

Q. And what were the values of those bonds? A. The par value, sir, 
was $1800. I don't remember the market value at that time. 

Q. Can you tell from Exhibit 13,14 or 15 as to what the value was? 
A. Yes, sir. The value shows here, under price, for the two and a quarters 
of 61, 130 and I believe it's three-quarters, sir; and for the 300, two and 
three-quarters of 61 -- I beg your pardon, they are the same bonds, 129 
and 1/4 representing the respective sale prices. 

Q. Did you sell the bonds the day that he came in with them? A. To 
the best of my recollection I think we did, sir. 


46 


Q. And at that time did you have anything in writing from him? 

A. Other than his identification, there was nothing that he gave me in writing. 

Q. No signature? A. Of his mother or himself? No, sir. 

THE COURT: Did he give you a written instruction to sell the bonds ? 

THE WITNESS: No, Your Honor, he did not give us a written instruction. 

THE COURT: He just left them orally ? 

THE WITNESS: That is correct. He identified himself as the son 
and said that he had oral instructions from his mother to sell the bonds for 
her account. 

THE COURT: No, I mean he, himself, did he give you instructions 
in writing? Did you ask him to sign a paper of any kind instructing you to 
sell the bonds ? 

THE WITNESS: No, sir, I did not, sir. 

BY MR, CARUTHERS: 

Q. Well, were the bonds in her name? A. No, sir, they were bearer 
bonds. 

THE COURT: You have already asked that, Mr, Caruthers. They 
were bearer bonds. 

MR, CARUTHERS: I am curious to know why he needed her name if 
they were bearer bonds. 

BY MR. CARUTHERS: 

Q. Why didi you need Sarah Henry's signature? A. Because he 
identified those securities, sir, as belonging to his mother. 

Q. Now, Exhibit 7, sir, you have identified as containing a statement 
by you, is that correct? A. Yes, sir, that is correct. 

Q. In your handwriting? A. That is correct, sir. 

Q. And that was placed on that document by you after it was returned 
by mail? A. Icannot remember exactly whether I placed it on there before 

or after, sir, but that is my handwriting. 


Q. The bonds were sold before you received that document purporting 
to be signed by Sarah E, Henry, is that correct? A. I believe so, sir. I 
think that is correct. 
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Q. Had you ever seen the signature of Sarah E. ar before that 
time? A. No, sir, I had no. ! 

Q. Had you ever seen Sarah E. Henry before? A. No, sir, I had not. 

Q. You did not know that such a person existed at ue time, did you? 
A. No, sir, I did not. 

Q. Will you please read the note on the back of that : document? 
A. (Reading: ) 
"Mrs. Henry is a very elderly lady. Her affairs appear to be 
conducted by her son, Ralph D. Henry, retired Deputy Collector, 
Internal Revenue, who conducts a bookkeeping and tax service in 
Bethesda, Maryland. Modest credit is indicated.” | 
Q. With reference to the comment "modest credit is indicated," 
could you explain that notation? A. That was, again, to the best of my 
recollection, our accepted practice. 

Q. Well, how much credit did you mean by that? AL Well, by that 
I meant, in this case, where bonds were delivered, we would then send the 
money for the bonds, as they were sold, to the client's account. 

Q. With reference to the statement, sir, "Her affairs appear to be 
conducted by her son," what did you mean by that? A, I did not know that 
as a fact. I merely knew it as so represented by Ralph D. Henzy, who, by 
virtue of his identification as a retired Deputy Collector of Internal Revenue, 
appeared to me a reputable person. 
* * * * ie 
Q. You made no further investigation concerning those debentures 
other than to have him exhibit to you personal identification ? A. That is 
correct, sir, and we gave him a receipt for the debentures, and the receipt 
was made out to the order of Mrs. Henry; in other words, made out in the 
name of that account. 

Q. Do you have that receipt, sir? A. Ido not have it, no. 

Q. Are you the one who got these records together? A. No, sir, 
I did not. 
Q. Did you personally make out the receipt? A. No, sir. 
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Q. Who did make out the receipt, sir? A. In ordinary practice it 
is our cashier. 

Q. Since these were bearer bonds, sir, why was the receipt made 
out to Sarah E. Henry? A. Because the account was opened in her name, 
and it was my understanding, sir, that the bonds belonged to her. 

Q. Who were the proceeds paid to? A. The proceeds, in accordance 
with the photostat of this check, were made to the Union Trust Company for 
the account of Sarah E. Henry. 

Q. Did you get any instructions from Ralph D. Henry concerning the 
proceeds, as to how they should be handled? A. To the best of my recol- 
lection, sir, these -- what was done -- were his instructions. 

THE COURT: Was this check mailed to the Union Trust Company 
or was it handed to Mr. Ralph Henry, do you know? 

THE WITNESS: Your Honor, I regret I cannot remember on that 
because that would be handled directly by our cashier. 

* * x* * 
BY MR, CARUTHERS: 

Q. There is no indication that it was ever mailed to Sarah E. Henry, 
is there? A. There is none that I can see here, sir. 

THE COURT: Is there any indication it was mailed to the Union 

Trust Company? Because it is made to the order of the Union Trust 
Company, rather than Sarah E. Henry. 

THE WITNESS: In ordinary practice that would be the case, Your 
Honor. 

THE COURT: What would be the case, that it would be mailed to 
the Union Trust Company ? 

THE WITNESS: That is correct, Your Honor. 

THE COURT: Do the endorsements on the back show -- 

THE WITNESS: No, sir. 

THE COURT: There are no endorsements on it? 

THE WITNESS: No, sir, merely the bank endorsement. 

THE COURT: Is there a stamp endorsement of the Union Trust 
Company ? 
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THE WITNESS: Yes, sir,a stamp endorsement. 

MR. KING: That shows, I believe, Your Honor, Union Trust Company. 

MR, CARUTHERS: The copy furnished us is completely illegible 
and we cannot read it to tell what happened to it. | 

BY MR. CARUTHERS: | 

Q. Insofar as you know, then, there was no endorsement on the 
check, is that correct? A. The endorsement is on the check in the form 
of the bank stamp, sir. : 


* * * * * 


Q. When did you next see Ralph D. Henry? A. I did not, sir. 

Q. You didn't see him after this one time? A. That is correct, sir. 

Q. Are you still with Auchincloss, Parker & Redpath ? A. Yes, sir, 
that is correct. | 

Q. There is an initial that appears on the lefthand lower corner of 
that, Ibelieve? A. Yes, sir. | 

Q. And whose initial is that? A. Mr. Joseph J. McCommon. 

Q. And can you tell us why that initial appears on there ? A. Because 
it is the responsibility of a designated partner to check on: ‘all new account 
forms to be sure that the information is complete, that the registered re- 
presentative has included a statement identifying the client, and to permit 
the partner to make a check with the bank. 

Q. Is Mr. McCommon still a co-partner of Auchineloss, Parker & 

Redpath? A. Yes, sir, he is. 


* * * * | 


Q. Is it customary for you to inquire of a new customer where he 


has banking relations? A. It is customary, sir. | 
Q. And what did he tell you, if anything? A. He identified the fact 
that his mother had an account at the Union Trust Company. 
Q. Did you write to inquire concerning that account ? A. I did not, sir. 
* * * * | * 
147 Q. Did there come a time later when you had any discussion with 
members of this firm concerning the account of Ralph D. Henry or Sarah 
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E. Henry? A. The answer on Mrs. Henry and Ralph D. Henry is that I have 
had discussion lately, yes. However, I might tell you that after Mr. Henry 
was in that particular day I discovered in our files that our firm had done 
business with a Mr. William Henry and found that it was the same address, 
discovered that Mr. William E, Henry was deceased and discovered that Mr. 
Harry E. Moore of our firm had done business with Mr. William Henry. 

Q. Did you speak with Mr. Harry E. Moore about Ralph D. Henry or 
Sarah E. Henry? A. I spoke to Mr. Moore about Mr. William Henry and 
found from Mr. Moore that relationships had been very satisfactory there 
and that, if my recollection serves, he indentified Mr. William Henry as the 
son of Mrs. Sarah E. Henry. 

Q. And when did you have that conversation with him? A, It was 
either the same day or the following day, sir, and if my memory serves, I 
think it was the same day that Mr. Henry was in and delivered the certificates. 

Q. Did Mr. Moore have any conversation with you relative to Sarah E. 
Henry? A, Other than what I have just described, no, sir. 

Q. The very elderly lady notation, did you get that from Mr. Moore 

or from Mr. Henry? A. From Mr. Ralph D. Henry. 

Q. Did he tell you his mother's age? A. I can't recall that he did, 
other than the general term he used and that I have employed on here, sir. 

Q. Insofar as you personally know, you cannot say whether that is 
Sarah E. Henry's signature on Exhibit 7 or not, can you? A. No, sir. 

Q. You say you recently had some further conversations. Has it 
been after 1958? A. This is very latterly, sir, with our attorneys. 

Q. None during 1958 concerning this account? A. Not to the best 
of my recollection, sir. 


Q. This is the account that you were the representative and opened, 
is it not? A. In 1955, that is correct. 

Q. Did Mr. Ralph D. Henry contact you in any way concerning further 
transactions after this original transaction? A. No, sir, tothe best of my 


recollection he did not. 
x * 


Washington, D. C. 
April 19, 1961 
* * * | * 
(AT THE BENCH:) : 

MR. KING: Your Honor, I wanted to make sure I | anasestood 
the ruling in connection with the suit against the grandson. My under- 
standing. . is that Your Honor admitted the complaint as an exhibit for all 
purposes but that the judgment and the order you only admitted not for 
the purpose of establishing the facts therein but simply for the purpose 
of determining whether there was a ratification. AmI correct in that? 

THE COURT: Yes, that is correct because the complaint, being 
signed by the plaintiff, constitutes an admission against interest in 
addition to being a pleading. Whereas the other documents which you have 
enumerated I am admitting only for the purpose of assisting the Court 
in determining whether there is ratification or estongel by judgment or 
res judicata. 


MR. KING: That was my understanding. I just | wanted to make 
sure. Thank you, sir. | 


* x * * 


JOSEPH K. McCAMMON 
called as a witness on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, KING: 
Q. Mr. McCammon, will you give your full name and address, 
please? A. Joseph K. McCammon, 4347 Forest Lane, Northwest. 
Q. Are you a member of the banking firm of a Parker 
& Redpath? A. Iam. 
Q. And how long have you been such? A. Over ten years. 
Q. And were you employed by that firm prior to becoming a 
partner? A. Yes, I was. | 
Q. And how long a time was that? A. I have been either a 


partner or employed by that firm for over 25 years. | 
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Q. Mr. McCammon, I show you a photostat of Defendant's 
Exhibit 7 and ask you if the initials MCC in the righthand corner are 
your initials? A. Those are my initials. 

Q. I will ask you to explain to the Court and jury what you did, 
if anything, in connection with the application of Mrs. Sarah E. Henry 
dated January 31st, 1955? 

* * * * * 

A. After a client enters our office, establishes an account with 
us, these forms are made out by our representatives, who at that time 
does his utmost to establish who the client is, what he does, where he 
banks and, at times, gets a personal reference. We assume that the 
people opening these accounts are reputable people. We do not assume 
that they are opening the account for other than honest purposes. This 
account form then comes to me in the course of the next several days, 
at which time I check to see if we have had an account similar to this or -- 

Q. Speak a little louder, Mr. McCammon, please, sir. 

A. I then check to see if we have an account similar to this, another 
member of the family. I read the material on the back of the form. If 

it does not seem to be enough, I send it back to the registered represent- 
ative to get me more information. If there is some question in my mind 
as to the credit of the person opening the account, I sometimes write to 

the bank or I quite often telephone to a bank, particularly if I know one 

of the officers of the bank, and I know many of the officers of banks here. 
If the account appears satisfactory to me, I then initial it and it is accepted 
for the firm. 

Q. Did your investigation indicate that any member of the Henry 
family had been trading with the firm prior to the date of that application? 
A. It did. 

Q. And who was that member? A. To the best of my knowledge, 
Mr. William Henry. 

Q. Did you know whether he was a son of Sarah E. Henry? 

A. Yes, sir, I think I did. 
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@. Mr. McCammon, I show you Plaintiff's Exhibit No. 12, which 
is a photostatic copy of another application to the Auchincloss, Parker 
& Redpath firm, dated March 3rd, 1958, in behalf of Mrs. Sarah E. 
Henry, and call your attention to the initials MCC in the righthand corner 


and ask you if those are your initials? A. Those are my initials. 


* * * * | * 


Q. Mr. McCammon, I will ask you to examine Plaintiff" s 
Exhibit 12 and tell us what you know about that application. 

A. Inthe normal course -- and I am quite sure ‘it is what hap- 
pened in this case -- we originally opened this account in 1955. One copy 
of the original account form would go to New York, the other copy would 
stay in my office. In 1958, when the account was reopened, we would 
then without question see that Mrs. Sarah Henry had previously had an 
account with our firm. I feel confident that I looked at the old account 
form. I did know that Mrs. Henry's son William had had an account 
some years previously with us. I would then re -accept this account. 

Q. Would you explain at the bottom of that exhibit the notation 
"signature not available"? A. When we originally opened an account 
where we had the customer's, the client's signature, we do not require 
that they sign an account form a second time. If we have an account -- 
if we open an account for an elderly person by son we do not always 
require that an account form be signed. We had had fine relations with 
this family for many years. | 


Q. Now, Mr. McCammon, do you know whether or not -- 
Strike that. | 

Mr. McCammon, do you know whether the person who came in on 
March 8rd, 1958, the date of this exhibit, do you know who that person 
was? A. No, I do not. 

Q. Do you know whether it was Ralph D. Henry or Sarah Henry 
or who it was? A. I do not. 


Q. Mr. McCammon, why was it necessary to reopen or revit- 
alize the account? A. Well, we would much prefer not to have to do it, 
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but with the IBM bookkeeping machines each one of our accounts is given 
a number, Fortunately, or unfortunately, we have opened a great many 
accounts and we have from time to time have had to cancel account numbers, 
which would give us more numbers for our IBM machines to open new 
accounts with. That was the case here. 

Q. When you reopen it, do you assign the customer a new 
number? A. We do. 

Q. And you did that in this case? A. Yes. 

* * * * 
CROSS-EXAMINATION 
BY MR. CARUTHERS: 

Q. Mr. McCammon, are you personally acquainted with Sarah 
E. Henry? A. No. 

Q. Have you ever seen SarahE. Henry? 

A. No. 

Q. Before this appearance in court? A. No. 

Q. Have you ever seen Ralph D. Henry? A. I probably did, but 
I really cannot recall. 

Q. Did you ever see Ralph Stewart Henry? A. Not that I know of. 

Q. Did you ever see William E. Henry? A. Yes. 

Q. When and where was that? A. In my office. 

Q. When, sir? A. In the late forties, I would think. 


Q. Do you recall how many times you saw him? A. I think maybe 


quite a number of times. 

Q. How many times do you have a positive recollection of seeing 
him? A. I cannot recail. 

Q. More than one, in your office? A. I think so. 

Q. You spoke about the fine relations that you had had through- 
out the years with this family. What were those relations, sir? 
A. With Mr. William Henry. When we have an account for one member 
of a family that had been satisfactory over a period of a good many years, 
we always hope that other members of his family will do business with 
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us and that our relations with them will be satisfactory also. 
Q. What did his account consist of sir? A. Whose account is 


this? 

Q. William Henry. A. I do not know. 

Q. Do you know what type of an account he had? re No, I do not. 

Q. Well, sir, where do you get your knowledge from that it was 
a fine relation and a good customer? A. Ifa manisin our office 
entering orders and he is not a satisfactory client, I think I would have 
been one of the first to know it and we would not have accepted any 
further orders from that client. : 

Q. Do you know how many orders you did accent from William 
Henry? A. No, I do not. 

Q. Do you know how long he had an account with! rom office? 
A. No, I do not. 

Q. Did you know any person who personally knew William E. 
Henry? A. Yes, my former partner, Mr. Moore. | 

Q. Did you know anyone else who personally knew -- 

* * * * * 

Q. Did you have any discussion with Mr. Moore, who you say 
knew William Henry? A. No, I did not. 

Q. Was there anything unusual about his account, sir? 
A. Not that I know of. 

Q. Nothing out of the ordinary came to your attention? 
A. Not that I remember, no. | 

Q. When this document, being Defendant's Exhibit 7, first came 
to your desk what did you do, sir? A. If my memory serves, I remem- 
bered the name "Henry and thought I recognized the address. After 
reading Mr. Biddle's notes on the back, I believe that I found that we 
had an account for Mr. William Henry at the same address, and in view 
of Mr. Biddle's notes that this gentleman was a retired Deputy Collector 
of Internal Revenue, that his brother had had an account with us, I 
assumed that he was a reputable gentleman opening an account for his 
mother. This would not be an unusual procedure at all, 
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Q. Well, sir, I asked you what did you do after it came to your 
desk -- A. I have just tried to explain to you. 

Q. I understood you to say you assumed you did these things. 
Did you or did you not do these things? A. The answer is yes. I can't 
remember exactly what I did five or six or seven years ago, but I think 
the answer is yes. 

Q. Will you please observe what is written on the back of that 
Exhibit 7, sir? A. This says six -- Exhibit 7, yes. All right. 

Q. Did you read that statement at the time it came to you? 

* * * * * 

THE COURT: Mr. Caruthers, as I understand it, Mrs. Henry's 
signature on Defendant's Exhibit 7 is not in dispute, that is, the genuine - 
ness of the signature is not in dispute because I observe that on the de- 
position of Ralph Henry he was asked whether this was his mother's 
signature and he said it appears to be. So, there is no’ dispute as to the 
genuineness of the signature of the plaintiff on that exhibit. At least, I 
assume there is not. 

MR. CARUTHERS: Yes, there is a dispute as to that exhibit 
being her genuine signature. 

THE COURT: In spite of the fact that her son said that this 
appears to be her genuine signature? 

MR. CARUTHERS: That is right. He said it appeared to be. 
That was the statement he used in reference to most of the exhibits that 
were presented. 

THE COURT: Are you going to have evidence to disprove the 
signature? 

MR. CARUTHERS: The evidence of the plaintiff, yes. 

THE COURT: Is it your contention that this signature is a 
forgery? 

MR. CARUTHERS: Yes. 

THE COURT: I see. Well, you have a right to prove your 


contentions, or to try to prove them. 
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BY MR. CARUTHERS: 

Q. Now, when you read the back of that deeaiiand Mr. McCammon, 
and it stated thereon, being written by Mr. Biddle, I believe, "Mrs. 
Henry is a very elderly lady," did that particular statement give you any 
concern? A. No, not especially. This is not an — set of cir- 
cumstances to us at all. 

Q. Did you know, when you saw in the late forties William E. 
Henry, his apparent age at that time? A. No, I never thought about it. 


Q. In your business you quite often find, however, that very 
elderly ladies, such as that statement appears to be there, have guard- 
ians appointed for them? A. Yes, I have heard of that. 


MR. KING: I object to any further questions -- | 
* * *x * * 


Q. Did you make any inquiry as to whether this very elderly lady 
was competent? A. No, I did not. 

Q. Do you in your business ever make such inquiries? 
A. Not unless we have some reason to believe that they are. We assume 


that sons and daughters or other members of the family ae telling us 
the facts. 

Q. You personally did not know whether Sarah z. Henry was 
alive at that time, did you? A. No. 

Q. Did you make any inquiry to ascertain whether or not she 
was? A. No. . | 

Q. The second sentence says, "Her affairs appear to be con- 


ducted by her son.” Did the word "appear" concern you any? 
A. No, it did not. | 

Q. What did you take that to mean? A. That they were handled 
by her son. | 

THE COURT: It is just a banker's cautious ey of expressing 
himself, is that it? 

THE WITNESS: Yes, exactly. 

BY MR. CARUTHERS: 
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Q. Did you make any inquiry as to whether or not Ralph D. 
Henry, who presented these securities at that time, was the man he 
said he was? A. No, we did not. 

Q. Did you make any inquiry to ascertain whether or not he was 
the brother of William E. Henry? A. No, we did not. 

Q. You relied upon Ralph Henry's representations in carrying 
through these transactions solely? A. Not entirely. 

Q. What other representations did you rely upon? A. It wasn't 
representations. We knew that we had an account for a member of this 
family, which I have explained, which had been a satisfactory account 
for many years. Mr. Ralph Henry stated that he had been a employee of 
the U. S. Government, with the Internal Revenue Service. We took his 
word for it. We assumed that the gentleman was a perfectly reputable 
gentleman. 

Q. You didn't feel it was necessary to make any inquiry con- 
cerning him, as you did concerning William Henry when he opened an 
account? A. No, we did not. 

Q. Did you talk with Ralph D. Henry personally? A. So far as 
I know, I stated once before I never had, I don't believe. : 

* * * * * 

Q. After you placed your initials upon this document -- when 
you placed your initials there, had it a signature on it purporting to be 
the signature of Mrs. Sarah E. Henry? A. Would you ask that question 
again, please? 

Q. When you placed your initials on this document did it purport 
to have a signature of Sarah E. Henry on it? A. I don't know what else 
I could assume. Certainly. 

Q. Who did you receive the document from? A. From my 
secretary, I think. 

Q. Do you know whether or not Mr. Biddle had it before you 
had it? A. I am confident that he did. 

Q. Did you make anyinquiry of Mr. Biddle how he acquired this 


document? A. That was nat necessary. 
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Q. You say it was not necessary. What do you mean by that sir? 
A. I didn't feel that it was necessary to make any inquiry of Mr. Biddle 
whatsoever. This looks like a perfectly normal new account form with 


a very good explanation, I feel, on the back of it. 

Q. Did you handle any of the transactions of the sale of any of 
these securities? A. Never. 

* * * * | * 

Q. I show you Plaintiff's Exhibit 12, sir, which | is dated March 
3rd, 1958, being the same date as Exhibit 24, which I show you, March 
3rd. Could you explain, sir, why Exhibit 12 has the notation "Client's 
signature - signature not available"? A. I think it is perfectly obvious. 

Q. When you have what purports to be her signature ona 
document on that same date. | 

* * * * | * 

Q. My question, sir, was can you explain why you were able 
to obtain what purported to be her signature on one document on March 
$rd, 1958 and not on the other document? A. I rather imagine that 
Mr. Henry delivered the securities to us and then took this power of 
attorney home for his mother to sign. This would not be unusual. 

Q. Do you know who handled that transaction in your office? 

A. No, Ido not. It looks as though this had been signed originally but 
then scratched out for some reason. | 

I don't know why. I think the certificate was signed when it was 
delivered to us. | 

Q. I show you Plaintiff's Exhibit 26, which purports to be 
signed by Sarah E. Henry and is dated March Ist, 1958, which has a 
line drawn through the signature and says "Erasure guaranteed- 
Auchincloss, Parker & Redpath."" What does that mean, sir? 

A. Oh, there is no question what it is here. "In error. " It looks as 
though Mr. Ralph Henry had filled in his name at the top. This com- 
plicates the transferring of securities greatly. It then ‘looks as though it 
was signed by his mother. We would then have to get his release because it 
had been made over to him. Instead of doing that, it is a much easier 
procedure to have those names, those signatures scratehed from the 
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the certificate and guarantee those erasures, because we have seen that 
they have been erased, and ask that Mrs. Henry then sign a stock 
power authorizing the stock to be transferred out of her name and so 
that we can deliver it to the person who bought it. 

Q. Do you know who was responsible for the erasures? 
A. No, I don't. 


* * * * * 


Q. Mr. McCammon, I show you Exhibit 4, which you were 
examining, being dated March 3rd, 1958. purporting to have the sig- 
nature of Sarah E. Henry, authorizing you to sell, assign and transfer 


certain securities, setting forth the numbers of the certificates, being 
certificates No. XV 42504 and A 353942; and then I direct your attention, 
sir, to Exhibit 25, which purports to be a power of attorney from Ralph 
D. Henry on March 5, 1958 to sell those same securities, authorizing 
Auchincloss, Parker & Redpath to sell those securities. Can you 
explain why you had those two conflicting powers of attorney? 

* * * * * 

THE WITNESS: Yes, I think I can. Undoubtedly on the certificate 
itself, which is dated March Ist, 1958, it looks to me as though Mr. 
Ralph Henry had filled in his name as the assignee and then had his 
mother sign it.) This is improper as far as we are concerned in that we 
would then have to make any payments -- this in effect assigns the stock 

from Sarah E. Henry to Ralph D. Henry. We will not transfer 
stocks that are filled in in this way because we don't feel that we would 
be then protecting our client, who is Mrs. Henry. 

We then requested that Mr. Ralph D. Henry's name and Mrs. 
Henry's name be stricken from the stock certificate, at which time 
undoubtedly a stock power was furnished Mr. Henry. Undoubtedly both 
these stock powers. 

Why the second one, which was signed by him, was given him I 
do not know, but I think in case we required of him to assign the stock 
certificate back to our firm so that we would then draw the check for 
the sale of these securities to Mrs. Henry, which we will always do, 


and not to Mr. Henry. 

Does this answer your question? 

Q. Youalso, sir, have erasures of ore on that document 
you are referring to, do you not, being Exhibit 26, and the certificate 
of stock, being Exhibit 23? Both contain erasures of signatures, is 
that correct? A. Yes, and both dated March 1st. | 

Q. Exhibit 24, purporting to be a power of attorney from 
Sarah E. Henry, is dated March 3rd, and Exhibit 25, purporting to be 
a power of attorney from Ralph D. Henry, is dated March 5. This is 
not an unusual transaction, is it? A. It is not unusual, 

Q. Not unusual? | 

A. No. 

Q. I understood you to say that Mr. Henry had! gia it in the 
wrong place or that you would not permit a transfer of this to him, is 
that correct? A. Not without written approval. | 

Q. Did you have any written approval? A. No. Undoubtedly 
that is why we would not accept it as it was originally signed. 

Q. Because of the confusion, sir, March 1st, ard and the 5th -- 
A. I don't think this is confusing. 

Q. Why did you feel it was not necessary to get her signature 
on March 3rd, a new signature card for her? A. We already had one, 
right here (indicating), signed January 31st, 1955. | 

Q. I understood you to testify, sir, that you opened anew 
account for Mrs. Henry on March Ist’or the 3rd, 1958? A. State it 
another way, we reopened an old account. | 

Q. Which way is correct? A. Which way would you like it stated? 

Q. The correct way. A. I would say we reopened an old account. 

Q. Why did you give it a new number, then, sir? 


* * * * * 


Q. In placing your initials, sir, upon Exhibit 7 and Exhibit 12, 
did that constitute your approval of those documents as a member of 
the partnership? A. It did. ! 

Q. Did you rely upon the information that was obtained from 
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Ralph D. Henry? A. DidI personally? I relied on what our employee, 
Mr. Biddle, had stated on the back. 

THE COURT: In other words, you relied on your subordinate, 
is that it? 

THE WITNESS: Yes, sir. 

* * * * 
REDIRECT EXAMINATION 
BY MR. KING: 

Q. Mr. McCammon, do you have Plaintiff's Exhibit 26 in front 
of you there? That is the American Telephone & Telegraph Company 
Stock certificate for 20 shares. A. Yes. F 

Q. That is the exhibit where the name of Ralph D. Henry has a 
line drawn through it, is that correct? A. That is correct. 

Q. Now, Mr. McCammon, with Ralph D. Henry's name at the 
top, on the back of that certificate, it says, "For value received I hereby 
sell, assign and transfer unto Ralph D. Henry." That means, does it 


not, that that certificate would have been transferred to Ralph if it had 
not been corrected? A. That is correct. 


Q. You had no account card for Ralph? A. We did not. 

Q. At that time. So that if you had not corrected the error you 
would have had to pay the check to Ralph D. Henry for the proceeds, in- 
stead of Sarah E. Henry, your customer, is that correct? A. That is 
correct. ; 

MR. KING: That is all. Thank you. 

THE COURT: Mr. McCammon, I would like to ask you this 
question. When a client does not personally appear at the office of your 
firm to open an account but the application for the opening of an account 
is brought in by someone else on the client's behalf, is it customary or 
is it the practice of your firm or in your business generally to check on 
the genuineness of the signature of the prospective client? 

THE WITNESS: No, sir, it is not our practice. I don't think it 
ever has been. 
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THE COURT: In other words, you assume you are dealing with 
honest people? | 
THE WITNESS: Yes, sir. It's difficult enough to open an account 
with us; we don't like to make it any more difficult than we have to. 
* * * * | * 
JAMES A, SEXTON | 
called as a witness on behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. KING: 
Q. Mr. Sexton, will you speak up so His Honor and the jury can 
hear you? A. Yes, sir. 
Q. Will you give your full name and address, baat A. James 
A. Sexton, 7409 Oak Lane, Chevy Chase, Maryland. — 
Q. Are you employed at the investment aa firm of Auchincloss, 
Parker & Redpath? A. Yes, sir. 


Q. And how long have you been so employed? A. Since October 


15, 1947. 
Q. And what is your position at the present time, Mr. Sexton? 


A. Registered representative. 

THE COURT: What does the word registered mean in that con- 
nection? Registered with the SEC? 

THE WITNESS: With the New York Stock Bentage: 

THE COURT: I see. : 

BY MR. KING: 

Q. Mr. Sexton, I show you Plaintiff's Exhibit No. 12, which is 
a photostatic copy of a signature card or application of Auchincloss, 
Parker & Redpath, dated March 3rd, 1958, and ask you to examine that 
and tell us whether or not you are familiar with that application? 
A. Yes, sir. | 

Q. Is the writing that appears theron yours, Mr. Sexton? 


A. Itis, sir. 
* 
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Q. Mr. Sexton, what was the occasion for making out that card? 
A. Do you want all the details? 

Q. Please, sir. A. Mr. Ralph Henry came in to the office. He 
approached me because my desk was right by the door, I assume, and 
said that he wanted to sell some stock for his mother. I asked him if 
she had an account with us and he said yes, he did business with the 

gentleman sitting right there, and pointed to the desk of one of 
our employees. 

THE COURT: Can you fix the date of that, as near as you can? 

THE WITNESS: Around March 3rd of '58. 

BY MR. KING: 

Q. What did you do then? A. I went to our order desk and I 
checked, and I found that Mrs. Henry did have an account with us. I 
then checked the files and I found somebody else named Henry at the same 
address had an account with us. So, since the registered representative 
that he had done business with, from what he told me, had died, our order 
clerk asked me to fill out this form and he sort of transferred the account 
to me, 

Q. Did he give any reason to you as to why he wanted to sell the 
security? A. Yes, sir. 

Q. What was the reason? A. He said that his mother wanted to 
make some repairs or improvements on the house and needed a little 
money. 

Q. Did he have any stock certificates with him at the time you 
filled out Plaintiff's Exhibit 12, that is, the application card? 

A. On that day? 

Q. Yes, sir. A. Ido not remember. It was either that day or the 
day after. 

Q. That he did bring some certificates in? A. That is right. 

Q. Mr. Sexton, I show you Plaintiff's Exhibit 26, which is a 
photostatic copy of the stock certificate of the American Telephone & 
Telegraph Company for 20 shares of stock, the certificate standing in 
the name of Sarah E. Henry, and ask you to examine the back and the 
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front of that certificate and see if you can tell us whether that is one of 
the certificates that Mr. Ralph D. Henry brought with him? 
A. Yes, sir, it was. | 

Q. Was that certificate transferred the same day he brought it 
into you? A. No, sir. | 

Q. Why not? A. Because it had been endorsed wrong. 

Q. How was it endorsed wrong? A. Well, the assignment had 
been made to Mr. Ralph D. Henry. | 

Q. And you had no account with Ralph D. Henry? A. It wouldn't 
have made any difference. You make the assignment to the person that 
bought it, and Mr. Ralph Henry did not buy it. | 

THE COURT: You mean it would not be a street certificate with 
that kind of an assignment, is that it? | 

THE WITNESS: You couldn't deliver it, yes, sir. 

BY MR, KING: | 

Q. And it also meant, did it not, that if the transaction had gone 
through that way, that the certificate would have been assigned to Mr. 
Ralph D. Henry? A. That is correct. 

Q. What did you do? A. I gave him back the certificate and told 
him it was signed wrong and showed him how to sign it and gave him some 
stock powers to get it released from him so that it could be delivered 
to the person that bought it. 

Q. Did he subsequently return with the certificate? A. I think 
he did the next day, sir. 

Q. And did you then complete the hecusion? A. We did. 

Q. Did Mr. Ralph D. Henry state to you whom | he was representing? 
A. Yes, sir. | 

Q. And whom did he say? A. His mother. 

Q. Mr. Sexton, do you recall any other occasions personally 
where Mr. Ralph D. Henry brought certificates of stock of Sarah E. 
Henry in for sale by your organization? A. Yes, sir. 


Q. And were those securities sold? A. They were. 
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Q. For the account of Mrs. SarahE. Henry? A. They were. 
MR, KING: I have no further questions, Your Honor. 
CROSS-EXAMINATION 
BY MR. CARUTHERS: 

Q. Mr. Sexton, on this day when Mr. Ralph D. Henry first came 
into the office, that was the first time you had seen him? A. Yes, sir. 

Q. He introduced himself to you? A. Yes, sir. 

Q. And you say he pointed to someone's desk? A. That is 
right, sir. 

Q. And whose desk was that? A. Mr. George Watson. 

Q. Did he say he had done business with Mr. George Watson? 
A. He did not. He said the gentleman that sits at that desk. 

Q. He didn't name him? A. He did not. 

Q. Did you ask him what the man's name was? A. I suggested 
to him that it had to be George Watson. Well, he didn't know. 

Q. He'didn't know who he was coming to see? A. He didn't 
know the name. He only knew where the man sat. 

Q. Then you say you checked to see if Sarah E. Henry had an 
account. What did you find? A. I found that she had an account with us 
and the number had been canceled. 

THE COURT: May I interject a question? I am not quite clear 
why it was necessary to make out a new card, which was not signed, 


apparently, when you already had a card signed by her three years 


previously. 

THE WITNESS: I think you will find the old number on the original 
ecard was canceled and a new number had to be obtained. So, we always 
get a new slip put in with the new number. 

THE COURT: I see. That is just for the purpose of the record, 
is that it? 

THE WITNESS: That is correct, sir. 

THE COURT: You may proceed. 

BY MR. CARUTHERS: 
Q. So the account that you found that she had originally opened 
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had been closed? 
A. Not closed. We never close an account. It has just been 


inactive and the number re-assigned. 
Q. Did you check to see when the last activity was on that account? 
A. No, sir. | 
Q. Or how active it had been? A. No, sir. | 
Q. Did you find when the account was opened? A. When I 
checked the original card it gave the date on there when it was opened. 


* * * * * 

Q. Did you make any further inquiry of anyone in the office at 
that time? ! 

A. Just our order clerk, sir. 

Q. And what did you find out from the order clerk? A. He said 
that she had an account, we would assign a new number, for me to fill 
out the extra form, which I did. ! 

Q. And did you handle the transaction? A. I did. 

Q. Can you state, sir, whether it was March ist or the 3rd 
that he came in to see you, '58? A. It was March ard when I filled 


out this form. 
THE COURT: Gentlemen, I do not find anything in the record, 
perhaps I have overlooked something, as to the date of the death of the 
older brother. Can that be stipulated? | 
MR. KING: Yes, Your Honor. It was in 1954. 
* * * * * 
THE COURT: What I did have in mind was I wanted to be sure 
whether William was still alive when Defendant's Exhibit 7 was © 
made out, and that was January 31st, 1955. He was already dead then? 
MR. KING: Your very efficient Clerk here points out that the 
exhibit I spoke of gives the date of his death as May 28, 1954. 
* * * * * 
BY MR. CARUTHERS: 
Q. I show you, Mr. Sexton, Plaintiff's Exhibit 23, being a 
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certificate of A. T. & T. stock for 20 shares, and ask you if those were 
presented to you on the 3rd or on the 1st, when the date appears on there, 
March 1st? A. It would be the 3rd. 

Q. Were there any erasures on those exhibits when they were 
presented to you? A. No, sir. 

Q. Do you know who is responsible for the erasures being on 
them? A. Well, I assume I am. 

Q. Did you make them, sir? 

A. I did not, no. I gave him the necessary papers to correct 
the incorrect endorsement. 

Q. I am speaking about the erasures on the certificates, sir. 
A. They were done by Auchincloss, Parker & Redpath. 

* * * * * 

Q. I show you Exhibit 24 of Plaintiff, dated March 3rd, 1958, 
purporting to be signed by Sarah E. Henry in the presence of Ralph D. 
Henry. That is the date you say that he came in with these securities. 
Was she with him? A. No, sir. 

Q. Did you ever see SarahE. Henry? A. No, sir. 

THE COURT: I think it is not disputed that Mrs. Henry did not 
personally go to this firm and open the account; isn't that the fact? 

MR. KING: That is correct, sir. 

* * * 
BY MR. CARUTHERS: 

Q. Did you present that document to Mr. Henry to obtain a 
signature? A. Yes, sir. 

Q. And when did you receive it back? A. I think it was the 
next day. 

Q. Did he bring it in to you? A. He did. 

Q. Was it in satisfactory condition then for you to proceed with 
the transaction? A. It was. 

Q. ThenI show you Plaintiff's Exhibit 25, dated March 5, 1959, 
which is a power of attorney from Ralph D. Henry to sell those same 
securities. Why did you have to obtain a second power of attorney, sir? 
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A. At first the endorsement had assigned the stock to Ralph D. Henry. 
He had to sign a stock power releasing that endorsement. 

Q. Why did you get the one on March 5, sir, from Ralph D. Henry? 
A. The date of March 5 is stamped in. That was stamped in by our office. 
March 3rd, '58, on the stock power signed by Mrs. Beury, was done in 
longhand. 

Q. When did you get the one that was dated March 5, sir, being 
Exhibit 25? A. As far asI can recollect, the same time. 

Q. I show you Plaintiff's Exhibit 12, which has the statement 
on it, "Client's signature (written) - Signature not available, " dated 
March 3rd, 1958. Can you tell us if you know anything ; ‘about that 
document? A. That is the document that I filled out when Mr. Henry 
came into the office. 

Q. On March 3rd? | 

A. March 3rd. | 

Q. Did you ask him to get his mother to sign that document? 

A. We already had that in the office, sir. 

Q. Three years before, dated before this? A. | (ods head.) 

Q. Did you look at the notation on your records, when you went 
back on March 3rd, as to this very elderly lady? A. Mr. Henry told 
me that. 

Q. What did he tell you, sir? A. He told me that his mother 
was very elderly and that he was taking care of her affairs. 

Q. What affairs did he specify, if any? A. This sale was the 
first one. 

Q. The sale of those securities. Anything else e that he was 
taking care of? A. I don't recall at the moment anything else. 

Q. On the representations that Mr. Ralph D. Henry made to you, 
you carried that transaction through, is that correct? A. That is 
correct. 

Q. You made no contact with Mrs. Henry? A. | a6, ate sir. 

Q. To find out whether or not he had authority to sell her 
securities? A. We sold the securities for Mrs. Henry. 
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Q. My question was you made no inquiry as to whether or not 
he had authority to sell those securities? A. No, sir. 

Q. When did you next see Mr. Henry after that? A. ThatI 
couldn't say. 

Q. Did you have anything to do with sending the money or pre- 
senting the money to Mr. Henry for these transactions? A. No, sir. 

* * * * * 

Q. Can you tell me who did have anything to do with disbursing 
the moneys to Mr. Henry? A. It would be our cashier's department. 

Q. What was the date of sale of those securities, sir? 

A. That I couldn't say. 

Q. I show you a document, sir, and ask you if you can identify 
that? 

A. March 3rd is when it was sold. 

Q. I ask you if you can identify it? A. Yes, sir. 

Q. And what is that document, sir? A. That is our card from 
our bookkeeping department. 

Q. What does it reflect? A. Transactions in the account. 

Q. Inthis account? A. Yes, sir. 

* * * * * 

Q. What is this, by name? A. It's our worksheet. 

MR. CARUTHERS: I offer this in evidence as a worksheet of 
the defendant Auchincloss, Parker & Redpath, showing the transactions 
in this account. 

MR. KING: We have no objection. 

THE COURT: Very well. 

MR. KING: I would like to get the number. 

THE COURT: It may be admitted. It has already been marked. 
You had previously tendered it and it was excluded. Now at this time 


there is no objection to it, is that correct? 
MR. KING: I didn't know what it was before, Your Honor. Now 
I do, so there is no objection to it. 
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THE COURT: Let it be admitted. 


| 
| 
* * * * | 


Q. Mr. Sexton, did you handle any further cea for 
Ralph D. Henry? A. From time to time. | 

Q. Did he bring the securities to you for sale? A. Sometimes. 

Q. I show you Plaintiff's Exhibit 1, sir. It purports to have the 
signature of Sarah E. Henry on that, and where it says "in the presence 
of" it is blank. Can you tell me why you did not have a witness to her 
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signature? 
A. Because I didn't see her sign it. 
Q. Did you request that Ralph D. Henry witness her signature? 
A. I don't -- no, I didn't. 
* * 
BY MR. CARUTHERS: 
Q. Was it customary, sir, for you to have certifieates witnessed 
when they were brought in by someone other than the true owner? 
A. No, sir. | 
Q. What is the purpose of having the place on the back of the 
security for a witness to the signature of the endorser? A. We have the 
signatures of most of our clients and we know them. | 
Q. Do you check them against a signature card? A. Sometimes. 
Q. Sometimes you just rely upon your memory | as to the signature? 
A. No, sir. | 
Q. What do you rely upon? A. We know the customer. 
Q. You did not know Sarah E. Henry, whose signature appeared 
or is purported to be on that document, did you? A. No, sir. 
Q. Well, then, what did you rely upon? A. Her signature card. 
@. As this being her genuine signature? A. Yes, sir. 
Q. I show you again Exhibit 1, sir, what purports to be the 
signature of Sarah E. Henry; I show you Exhibit 12, what purports to be 
a signature card; and ask you if those signatures resemble each other? 
THE COURT: Are you referring to plaintiff's or defendant's 


exhibits? | 
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MR. CARUTHERS: Plaintiff's exhibits. 

THE WITNESS: They look something alike, yes. 
* * * * 
BY MR. CARUTHERS: 

Q. I ask you, sir, to examine the signatures on Defendant's 
Exhibit 7, Plaintiff's Exhibit 1, which purport to be the signature of 
Sarah E. Henry on each document, and ask you if, in your opinion, they 
are similar? 

MR. KING: He has already answered that, I believe, Your Honor, 
in saying that they were. 

THE COURT: I do not recall that he did. Has he answered the 
question? 

Have you answered that question? 

THE WITNESS: I said it could be. 

* * * * * 

Q. What did you check with to find out whether or not the sig- 
nature appearing on Exhibit 1, unwitnessed by anyone, purporting to 

be signed by Mrs. Sarah E. Henry, was the genuine signature of 
Sarah E. Henry? A. I may not even have seen that certificate. That 
was November 24th, '58. I do not see all the certificates brought in by 
all clients of the firm. 

Q. Can you tell me any date when you did take care of a trans- 
action, other than March 3rd, for Ralph D. Henry? A. There were 
several, but I couldn't pick them out of the air. I just don't know the 
dates they came in. 

Q. Could you look at Plaintiff's Exhibit 1-A, sir, and tell me 
if you can see any transactions that you took care of for him? 


A. (Examining) Yes, sir, I took care of a lot of these transactions, but 
I didn't see the certificates. They were turned in to the cage. 

Q. Did you at any time see the certificates of any of the other 
transactions than the one on March 3rd? A. I could have, but I don't 
remember which ones. 

Q. When they are turned in at the cage do you send them to the 
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cage or do you approve the sale of them or who takes care of that? 
A. I would take care of the sale. | 

Q. Would you put any slip or notation on that to sell these 
securities? 

A. I would put that in myself. 

Q. But before doing that, what would you do to ascertain whether 
or not this was the genuine signature of Sarah E. Henry, unwitnessed? 
A. I wouldn't do anything. ! 

Q. Would anybody do anything, to your knowledge? 

A. I assume so. 

Q. You assume so? A. Yes, sir. 

Q. Who would do something after you had put the sale in? 
A. The cage, our cashier's department. 

Q. Is it their responsibility, after you have put in a sale, to 
check it out as to the genuineness of the signature? A. I think so, yes. 

Q. Do you know whether or not any of these were checked out? 
A. No, sir. 

Q. On some of these occasions did you put the certificate into 
the cage yourself? A. Yes, sir. 

Q. How many transactions had there been prior to March 1958 
in this account? A. That I don't know, sir. 

Q. Mr. Sexton, I show you Plaintiff's Exhibit 14, being cer- 
tificate of A.T. & T. stock for 5 shares, ask you if you will compare 

what purports to be the signature of Sarah E. Henry on that with 
the exhibit Defendant's 7? A. (Examining) It could be. 

Q. I show you Exhibit 18, being shares of A. t. & T. stock, 
and ask you to compare that signature, dated April 14, 1958, with 
Exhibit 7 of the defendants. What is your answer, sc? A. (Examining) 
It could be. 

Q. I show you Exhibit 20, sir, and ask you to compare that with 
Exhibit 7 of Defendant? A. (Examining) It could be. | 

Q. Would you say in your opinion it was? A. It could be. I 
am not an expert at handwriting. i,just don't know. 
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Q. But do you believe it is, sir? A. It could be. 

Q. I understand that, sir, but do you believe in your opinion 
that itis? A. I would assume it was, yes. 

THE COURT: What was your answer? 

THE WITNESS: I would assume it was. 

BY MR. CARUTHERS: 

Q. Sir, what do you mean by assume? Do you believe it, or not? 

A. It could be. It looks similar. It could be. I am no expert 
at it. 

Q. ThenI take it from your answer that the checking out of the 
genuineness of those signatures wasn't an important part of your job in 
disposing of those securities, is that correct? A. That is correct. 

* * * * * 

MR. KING: If Your Honor please, before I call the next witness, 
I wanted to read into the record, if I might, just briefly, from the de- 
position of Mrs. Sarah E. Henry, taken by her own counsel, on October 
27, 1959, and I would like to read from page 69 of that deposition. 


* * * * * 


MR. KING: This is the cross-examination by me of Mrs. Henry 
at her deposition on Ocotber 27, 1959. 

"Now, did you say you never knew that your stocks and bonds 
were sold until recently? To put it another way, when did you find out 

your stocks and bonds had been sold, do you remember? 

‘Answer: No, I don't remember. 

"Question: Well, it was recently, wasn't it? It hasn't been too 


“Answer: No. 

"Question: Was the first time you knew the stocks and bonds were 
sold, say, in January of this year? 

"Answer: Well, I thought he had been selling them. I would ask 
him and he wouldn't tell me. Never would he tell me. I never knew when 
he was doing it." 


* 


15 


CHARLES H. HYLAND 
was called as a witness by the defendants and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KING: 
Q. Mr. Hyland, will you state your full name and address. 
A. Charles H. Hyland. 
* * | 
Q. What is your address? | 
A. 147 Ninety-Second Street, Brooklyn, New York. 
Q. Are you employed by the banking firm of se meee Parker 
& Redpath? A. Iam. 
Q. How long have you been so employed? A. Four and a half 
years. | 
Q. What is your position? A. Branch office manager of 
New York. 
Q. Mr. Hyland, I show you a series of documents entitled in the 
right-hand corner "Auchincloss, Parker & Redpath" and in the left-hand 
corner "In account with." There are eight sheets. I ask you to look at 


them and tell us what they are. A. They are record copy of statements 
rendered to Mrs. Sarah E. Henry. In other words, they are official 
records. | 


* H * 


(Statements were marked 
Defendant's Exhibit No. 16 
and received in evidence.) 


Q. Mr. Hyland, are those sheets that I just showed you confirm- 
ations of sale or purchase? A. Well, let me explain it this way. Those 
sheets are actually statements of the accounts rendered for the particular 
month, which would record all purchases and sales and other receipts 

and disbursements as it occurs. 

Q. Can you tell us how those accounts are made up? A. Well, the: 
original conception usually starts with the purchase or sale and emanates 
from there. 


76 


Now, do you want me to go through the complete? 

Q. Ido, sir. A. I trust -- 

Q. As briefly as possible. A. I made a little memorandum for 
my own use here. 

Naturally, the order is first prepared by the salesman in New 
York upon a receipt of instructions from our customer. This is the 
order room report. The order room report is then given -- I will take 
this particular case, of the Washington office, because I think it is per- 
tinent in this particular instance. The order is then given to the 
Washington‘order room. Let me qualify that in this point. Asan 
example, I am taking a listed New York Stock Exchange security. The 
Washington order room then transmits the instructions to the New York 
office by teletype. At that time, the order is clocked. 

Q. Is what? A. It is clocked as to what time. When it is re- 
ceived in New York, is then given to the respective order clerk. In 
this particular case would be the New York Stock Exchange order clerk, 
who transmits the order to the floor of the New York Stock Exchange. 
He then clocks it, the time it is transmitted to that point. Upon execution 
of the order, the time is then also clocked, on the order slip in New York, 
and then it is transmitted back to the Washington office, and the reverse 
process takes place. 

Now, in New York, the order slip then is rewritten on a mul- 
tiple form, the executed order. The order room retains one copy for 
their records, and the balance of the forms are forwarded to the mail 
department for plating. 

Q. What is "plating"? A. Addressograph plates. We do this 
because if there are any special instructions we pick it up at that point. 

Then the remaining copies are given to the purchase and sales 
department, which is in effect figuration department, combining fig- 
uration department, where records of all customers’ purchases, sales 
are recorded. 

THE COURT: Say it again, where the original goes. 

THE WITNESS: Now, this is only the order room copy. It is 


retained by the order room. 

THE COURT: I thought you were on statements. 

THE WITNESS: No. This has nothing to do with the confirmations 
or statements at this point. The purchase-sales department then codes, 
for internal purpose, as to the type of transaction. ! 

What I mean by that, if it is listed hundred- share lot, it has to go 
on one blotter. If it is listed odd- -lot, it goes on another blotter. 

In this particular case, being a Stock Exchange transaction, it is 
then forwarded to the IBM department. That is what we call this type 
department. A card is pulled, from our tubs -- we call them tubs. They 
are a file which contains pre-punched security descriptions in the card, 
as well as the security number. It should be realized all IBM trans- 
actions are handled by number, or it's a numerical control. 

As soon as this card is pulled it is given to the key punch operators 
who then punch in the number of shares on the card, the price, the cus- 
tomer's account number, and the type of transaction from the original 
order room report. : 

It is then given to another clerk who processes | through our 604 
computer, which extends the necessary computations, figures commiss- 
ions, or, if it is a sale, figures in taxes. It comes up with our final 
amount, which would be either the customer's cost or proceeds of the sale. 

Please stop me, if any of this isn't clear. | 

BY MR. KING: | 

Q. Go ahead. A. As soon as that is figured, it is turned over 
to another clerk, who, with the copy of the order room report and the 
cards which have been computed by our 604 computer, he lists at 
this point the confirmations of the sale. In other words, using the IBM 
card, we prepare a three -part confirmation form.—This -is.done .quite 
accurately, quite speedily, about a hundred a minute. | 

After those are run off, they are handed to another clerk who 
manually checks them for the security description, = account number, 

number of shares and price. 

After that is checked, it is forwarded, the three -part confirmation 
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form, is forwarded to our mail department where they are plated, 
addressographed again, on the confirmation which the customer receives. 

Now, I say three-part form, because the original goes to the 
customer, the one copy goes to the salesman who is responsible for 
putting in the order, and a copy goes to the office who originated the order. 

Q. That is the confirmation, as I understand it, immediately 
subsequent to the sale; is that correct? A. Thatis correct. 

Q. Do you have a further confirmation? A. Well, the only 
further confirmation would be in the form of a month-end statement. 

Q. Is Defendant's Exhibit No. 16 a copy of the monthly statement? 
A. Yes. 

Q. Is the original of that statement mailed monthly to the 
customer? A. Yes. If there is any activity in the account whatsoever, 
a statement is mailed to the customer. 

Q. To the address given? A. To the address designated. 

Q. And the address on there? A. 10 West Kirke Street, Chevy 
Chase, 15, Maryland. 


Q. Is there any instance where there is activity where you do not 
mail both a quick confirmation after the sale and a monthly confirmation 
thereafter to the customer? A. No. With one exception: That is in the 
case of a customer is traveling, and he requests us to hold all statements 


and confirmations. In that particular case those are given to a partner 
in charge of the respective office. 

Q. Was there any such request made here? A. None whatso- 
ever from the evidence here. 

* * * * 
CROSS-EXAMINATION 
BY MR. CARUTHERS: 

Q. Mr. Hyland, you are familiar, I believe you said, with the 
operation in the Washington office of Auchincloss, Parker and Redpath? 
A. Yes, as far as the back office is concerned. 

Q. What office? A. Back office. 

Q. By "back office," you mean where the actual sales and 
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purchases take place? A. No. I would be more inclined to say the 
cashier's cage and marginal records. | 

THE COURT: Will you repeat that answer, please. 

THE WITNESS: Cashier's cage and margin records. 

THE COURT: Margin records? | 

THE WITNESS: Margin records. | 

THE COURT: Which is the principal office, the New York office 
or the Washington office? 


THE WITNESS: Well, the Washington office is the principal office, 

but we actually handle all the bookkeeping for ctstomers in the 
New York office. 

THE COURT: In other words, the New York office is a branch 
office? 

THE WITNESS: As far as operations are Boas yes. 


THE COURT: The main office of the firm is Washington? 

THE WITNESS: Yes. | 

MR. CARUTHERS: 

Q. When a customer comes in to the Washington office and turns 
over securities to one of the representatives, and the representative 
takes them to the cage, witha slip, is that correct, with instructions? 
A. Yes; I would presume so. ! 

Q. To sell, or purchase, whatever the instructions: may be? 

A. Well, wait a minute now. I think what might happen there is the 
registered representative would either take the securities to the cage. 
He would not give them the instructions to purchase or sell the stock. 
He would give that to the order room. | 

Q. He would give that to whom? A. The order room in 
Washington. | 

Q. Is that a written instruction from the representative? A. Yes. 

Q. What does the cage do with the certificate after it is turned 
in? A. Well, actually they record, issue a receipt. It is a multiple- 
form copy. If the stock is sold in New York, after making up the unit, 
the securities are shipped to New York. | 


80 


Q. That is all they have to do with those securities, is that it? 
A. Under ordinary circumstances. Now, there might be -- 

Q. What does the order room do when it gets instructions 
from the representative? A. They, depending on the type, what the 
securities registered -- I think I explained that previously, did I not? 

Q. Assuming it is registered on the New York Stock Exchange 
securities. A. If the security is registered in some other than the 
local market, those orders are transmitted to New York for execution. 

Q. Immediately? A. Yes. 

Q. Does the order clerk have any other duty than to transmit 
that instruction? A. Well, just duties in connection with order room 

work, in the excution or orders. 

Q. Does the order room have the physical certificates? Do 
they have the certificates? A. No; not usually. 

Q. So the cage, which you refer to, has the certificates, the 
order room has the instructions? A. That is correct. 

Q. And, asI understand you, sir, the cage takes the securities 
in, and then forwards them on to New York? A. That is correct. If 
the securities are sold in the New York market, sir. 

* * * * 
H. NORMAN GLASCO 
was called as a witness by the defendants and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KING: 

Q. Mr. Glasco, will you keep your voice up so his Honor and 
the jury can hear you. 

Wilf you give your full name and address. A. H. Norman Glasco. 


* * * * * 


Q. And what is your occupation? A. Assistant treasurer, Union 
Trust Company. 

Q. Mr. Glasco, did you bring with you the original signature 
cards in connection with the checking accounts and safe deposit accounts 
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of Mrs. SarahE. Henry? A. I did. 
Q. Will you produce them? 
Will you identify them as you hand them to me, please. 
A. This is a joint safe deposit contract, Ralph D. and Sarah E. Henry. 
MR. KING: Your Honor, the copies that are in evidence are 
very poorly done. Might I substitute these for them? | 


| 
* * * * | * 


(Defendant's Exhibit No. 
17 was received i in evidence.) 


* * * * * 


@. What is the next card, Mr. Glasco? A. Joint signature card. 

Q. What is the date? A. Checking account. a November 
28, 1955. 

MR. KING: This one is the same as Defendant's No. 2, Your 
Honor, only it is the original. 


* * * | * 


(Signature card dated Nov. 
28, 1955, was marked 
Defendant's Exhibit No. 

18 and received in evidence.) 


* * * * | * 


Q. What is the next card, Mr. Glasco? A.I have the power of 
attorney card, appointing Ralph S. Henry as attorney in fact on the 


joint account, checking account. 
| 
217 * * * | * 


(Power! of attorney card 
was marked Defendant's 
Exhibit No. 19 and re- 
ceived in evidence.) 


THE COURT: This is the original of what? 

MR, KING: Of No. 8. 

Q. Are those all of the documents, Mr. Glasco? Signature 
cards, Imean. A. Those are all of the signature cards that I believe 
you are interested in, sir. 

Q. Mr. Glasco, I show you Plaintiff's Exhibit No. 32, which 
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consists of a series of statements from the Union Trust Company, and 
ask you to examine them and tell us whether or not they represent the 
copy that was mailed to Mrs. Sarah E. Henry by your bank. 

A. Yes; these are statements rendered on the checking account. 

Q. Would that be true as to the white ones as well as the yellow 
ones, or are the white ones photostats? A. The white ones are photo- 
stats of ledger sheets instead of statements. 

Q. Would you tell us what the practice of the bank is in con- 
nection with mailing statements, monthly statements of accounts to its 
customers? A. Onor about the 25th day of each month, on a account 

of this type, a statement is prepared and forwarded to the cus- 
tomer's address of record, together with the vouchers. 

Q. What is the address of record on the documents you are 
looking at? A. It is 10 West Kirke Street, Chevy Chase, Maryland. 

Q. And the name of the customer is Mrs. Sarah E. Henry, 
correct? A. Yes, sir. 

Q. You mentioned "voucher." Do you mean checks? 

A. Canceled checks, yes, sir. 

Q. Now, can you tell us, Mr. Glasco, how long Mrs. Sarah E. 
Henry has been a customer of the Union Trust Company? A. My earliest 
actual record here is dated November 20, 1918. But I believe we knew 
her before that date. 

Q. So you have known her from at least 1918 down to the present 
time; is that correct? A. Yes. Possibly as long ago as 1912. 

* * * * * 

Q. Mr. Glasco, I show you Defendant's Exhibit No. 15, which 
is a photostatic copy of a check drawn by Auchincloss, Parker and 
Redpath on the Riggs National Bank and payable to Union Trust Company 
account of Sarah E. Henry, and ask you to examine the front and back 
of that exhibit and tell us whether or not you can say if that check was 
deposited to the account of Mrs. Sarah E. Henry in the Union Trust 


Company. A. CanI ask you one question? I understood you to say "58. 
Q. Did I misquote it? Iam sorry. 1955. A. The original of 
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this check was credited to the account of -- and this is a single name 
account -- of Mrs. Sarah E. Henry, on February 4, 1955. 
* * * * 
CROSS-EXAMINATION 
BY MR. CARUTHERS: 

Q. Mr. Glasco, I show you Defendant's Exhibit No, 2, which you 
have stated was a signature card for a joint account, Sarah E. Henry, 
Ralph D. Henry. Can you tell me, please, sir, at the time that account 
was opened, was the account of Sarah E. Henry closed?) A. That is right. 

THE COURT: I am afraid I missed your question. 

Will you read the question, Mrs. Romig. | 


(The last question was read by the reporter .) 
THE COURT: You may answer. 
THE WITNESS: Yes, it was. 
BY MR. CARUTHERS: i 
Q. And so this is, then, a new account that was ‘opened i in 1955; 


is that correct? A. That is right. 

Q. And Plaintiff's Exhibit 32, which you have identi as 
monthly statements, are addressed to Mrs. Sarah E. Henry, Mr. R.lph 
D. Henry, 10 W. Kirke Street, Chevy Chase, Maryland, is that correct? 
A. That is right. 

Q. Is it customary, sir, when opening a new account, or making 
an account joint with someone, and closing another account, to get a new 
signature card for both parties? | 

A. That is right. | 
Q. You do not use the prior single account signature card? 
A. No, sir. | 
Q. And that is standard banking practice, I take it, sir? A. That is what 
we do. I think that is what most of us do. I couldn't answer any broader 
than that, though. | 

Q. Did Mrs. Sarah Henry come into the bank, do you know, at 

that time? A. I don't know. 


Q. On the safe deposit box exhibit, being Defendant's 6 -- 
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THE COURT: Are you through with that other exhibit? 

MR. CARUTHERS: Yes, Your Honor. 

THE COURT: Return it to the clerk. 

BY MR. CARUTHERS: 

Q. I show you Defendant's Exhibit 6, which is dated June 28, 1954. 
I believe you have testified that had to do with a safe deposit box? 

A. That is right. 

Q. Did Mrs. Sarah E. Henry have a safe deposit box at the Union 
Trust Company prior to that date? A. No, sir. 

Q. And that was opened as a joint safe deposit box? 

A. That is right. 

Q. I show you Defendant's Exhibit 8, and will you please again 
state what that represents? A. That is a power of attorney form upon 
which Ralph D. Henry appointed Ralph S. Henry his attorney in fact in 
his stead on a checking account. 

Q. On the checking account only? A. That is right. 

Q. At the time that power of attorney was given, did you get any 
authorization from Mrs. Sarah E. Henry for Ralph Stewart Henry to 
have power to draw on her account, joint with Ralph D.? A. Not to my 
knowledge. Contract being what it is, on a checking account, I don't 
believe. I don’t know. 

Q. Sir, do you know whether or not the Union Trust Company 
sent any notice to Mrs. Henry that her account had become a three -party 
account instead of a two-party account? A. It didn't become a three- 
party account. Asa matter of fact, Ralph S. Henry didn't acquire owner- 


ship necessarily through this act, but he did acquire power to sign Ralph 


D. Henry's name as his attorney in fact. 

To my knowledge, to answer you better, I don't believe Mrs. 
Henry, Sarah E. Henry, was informed at the time. 

Q. Was Ralph Stewart Henry permitted to draw checks on this 
account? A. Yes, he did draw checks. 

Q. There is nothing concerning Exhibit 32 that advises Mrs. 
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Henry that Ralph Stewart Henry can draw checks on her account, is there? 

THE COURT: What is 32? 

MR. CARUTHERS: The bank statements, monty bank state - 
ments. A. No, they don't indicate it. 

THE COURT: May I inquire of you, Mr. Glasco, Exhibit 32, the 
bank statements, are addressed to Mrs. Sarah E. Henry and Mr. Ralph 
D. Henry. Would they be mailed in that way, or would | one copy go to 
each of the two? 

THE WITNESS: No. They are mailed that way, both names on it. 

* * * * * 
MARK SULLIVAN, JR. : 
was called as a witness by the defendants and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KING: 

Q. Mr. Sullivan, will you give your full name and address. 

A. My name is Mark Sullivan, Jr. I live at 4929 Rockwood 
Parkway, Northwest, Washington. | 

Q. Are you a partner in the firm of Auchincloss, Parker and 
Redpath? A. Yes, sir, Iam. | 

Q. And how long have you been a partner? A. For eleven years 
almost; since October 1, 1950. 

Q. And were you associated with the firm prior to the time you 
became a partner? A. Yes, sir. I went with the firm on January 2, 
1933, and have been there ever since except for two leaves of absence. 

Q. Do you know when the firm was formed, how old it is? 

A. It was formed originally in 1930 and in 1931 joined the New York 
Stock Exchange. I think the date was roughly June 1931, but I am not 
certain. 

Q. Mr. Sullivan, I show you Plaintiff's Exhibit 16, whichis a 
photostat of a stock certificate of the American Telephone and Telegraph 
Company for two shares, and ask you to look at the front and back of that 


photostat and familiarize yourself with it. A. Yes, sir. 
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Q. Now directing your attention to the back of the certificate, 

does the name Auchincloss, Parker and Redpath appear as the 
assignee of that certificate? A. Yes, it does. 

Q. Will you tell us whether or not that means that the firm 
bought that certificate or not. A. It does not mean that. 

* * * * * 

Q. What does it mean? A. IfI may take a few mi nutes to 
describe what happens in a case like this to you. This certificate is 
brought in. It is registered in the name of an individual. In this case, 
it was Sarah E. Henry. She has sold, or is instructing us at that time to 
sell the stock on her behalf, as her agent. She signs the stock to make 
it negotiable. It has to be deliverad somewhere in New York, as far 
as we in Washington know. We don't know what its ultimate destination 
may be. That is decided in New York. Because it is expensive to insure 
securities and ship them, we have lessened the insurer's cost and we 

have lessened the danger to the customer's property by, first of 
all, inserting in the assignment form on the back of the certificate our 
firm name of Auchincloss, Parker and Redpath, in the spot where it says 
that the owner does hereby irrovocable constitute and appoint blank 
attorney to transfer the said shares, the said stock. We insert our name 
there. It then becomes non-negotiable. No one but Auchincloss, Parker 
and Redpath can at that point act for the owner. 

Now, after that, it gets to New York and one of two things can 
happen. It may be delivered to another broker. It may be pooled. We 


have, of course, in any day a number of transactions in any individual 


stock. American Tel & Tel, for example, is one that is frequently 
bought and sold by our clients. 

When you actually get around to delivering securities to what is 
known as the clearing house of the New York Stock Exchange, where all 
of these things are passed back and forth, it may work out that it is the 
convenient thing to do to deliver somebody else's securities, who is 
selling them, and put these in our account for some other customer who 
has bought American Telephone and Telegraph. And in such a case the 
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name of Auchincloss, Parker and Redpath would again be stamped on 
the assignment form on the back of the certificate. And that is what 
happened in the case of this particular certificate. 

In other words, when the books are all balanced; and all the 
transactions are cleared, the fate of any individual certificate is not 
important; it is the balance that you deliver to the clearing house and 
the proceeds that you give to the customer for whom you have acted. 

Have I made that clear, sir? | 

Q. I think so, sir. i 

Tell me, to your knowledge did the firm of Auchincloss, Parker 
& Redpath buy any of the securities of Sarah E. Henry? A. We never 
bought any of them. In all cases they were listed on the New York Stock 
Exchange and we were acting as her agent. They were, sold for 
commissions. 

* * * * 
CROSS-EXAMINATION | 
BY MR, CARUTHERS: | 

Q. Mr. Sullivan, did your office take a commission on these 
transactions referred to here? A. Without question. There is a com- 
mission charged on all executions on the New York Stock Exchange. 

Q. Mr. Sullivan, is Auchincloss, Parker and Redpath a 
limited partnership? A. I am afraid I don't know that legal term, Mr. 
Caruthers. We have limited partners and we have general partners. If 
that helps you. I don't understand it. ! 

Q. To help refresh your recollection, may I ask you if you did 
not sign an affidavit February 27, 1957, dated February 13, 1950, stating 
that, among other things, Ekels B. Cox I, a special partner, has been 
paid $50, 000 and there was an amendment to the certificate of limited 
partnership filed in this court at that time, Court file 200? Do you recall 
that? A. No, I don't recall that. | 

THE COURT: Just what is your point, Mr. Caruthers, about that? 

MR. CARUTHERS: To establish that they are operating asa 


limited partnership under the partnership laws of the District of Columbia. 
| 
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THE COURT: I understand. But isn't that conceded? 
MR, KING: Yes. 
* * * * * 
MR, KING: It is conceded that all of the partners named in the 
answer to the complaint are partners of the firm. 
THE COURT: They are also the ones named in the complaint? 
MR. KING: Yes, Your Honor. 
* * * * * 
MR. KING: All of the parties in the pleadings are general 
partners. 
THE WITNESS: That is correct, Your Honor. 
* * * * 
CHARLES ANDREW APPEL, JR. 
was called as a witness by the defendants and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. KING: 
Q. Will you give your full name and address, please. 
A. Charles Andrew Appel, Jr. 
Q. Speak up. A. Charles Andrew Appel. I live at 3383 
Stephenson Place, Northwest. 
Q. What is your profession, Mr. Appel? A. I am an examiner 
of questioned documents, by which I make analysis of handwriting or 
typewriting so as to identify the person or machine that made the im- 


pression or an analysis of paper or ink. 
Q. When did you begin this type of work? A. I began it about 
1930, while I was employed as a special agent of the Federal Bureau of 


Investigation. 

Q. How long did you continue there? A. Untill retired in 1948. 

Q. And what work did you do there? A. Examined questioned 
documents. 

Q. What has been your training, Mr. Appel? A. Well, I 
attended lectures by qualified examiners: J. Fordyce Wood of 
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Northwestern University in Chicago; Albert S. Osborn of New York; 
and Dr. Wilmer Souder, S-o-u-d-e-r, of the National Bureau of 
Standards, Washington, D. C. I read all the literature on the subject; 
conducted research experiments; and acted as an examiner in an 
apprentice way for some period of time until I had built up a skill in 
doing this work. | 

Q. Do you have any college degrees, Mr. Appel? A. I grad- 
uated from Georgetown Law School. 

Q. When was that? A. In 1922. | 

Q. And are you a member of the Bar of the District of Columbia? 
A. Yes, sir; since 1922. | 

Q. And the Supreme Court of the United States? A. Yes, sir. 

Q. Now, Mr. Appel, where have you been qualified as a witness 
to give expert testimony as a document examiner? A. In every State 
of the United States, except Hawaii, and in several foreign areas. 

Q. Have you ever been qualified to give testimony as an expert 
in the Federal Court? A. Yes, sir; in every State. 

Q. Have you ever testified as an expert in this eae 
A. Yes, sir; many times. 

THE COURT: I think the witness is sufficiently qualified. 

* * * * *x 
BY MR. KING: | 

Q. Mr. Appel, I show you Defendant's Exhibits Nos. 1, 2, 4, 

and 6, which contain the signature of Sarah E. Henry, which signature 


has been admitted to be her genuine signature, and ask you if you examined — 
those documents? A. Yes, I did. | 
* * * * 
Q. Mr. Appel, I show you Plaintiff's Exhibits, I believe itis 1 
through 26, which are stock certificates or photostats lof stock cer- 
tificates offered in evidence and received in evidence, ‘and ask you if 


* 


you have examined those documents? 
* * * 


THE WITNESS: Yes, I have. 


90 


BY MR. KING: 

Q. Now, what did your examination consist of, Mr. Appel? 

A. Analysis of the signature Sarah E. Henry on the back of the stock 
certificates. 

Q. How do you perform that analysis? A. Well, I studied the 
design and copied them in my notes so as to become familiar with the 
motion habits of the writer and compared the signatures on the stock 
certificates with the signatures on the account cards. 

Q. Do you have any document that you could briefly demonstrate 
to us how you analyze them? A. Yes, I made enlargements of certain 
of them which were typical signatures. 

Q. Would you produce one of those, or more, and briefly explain 
to us what you did? A. Yes. These are rather enlarged photographs 
of some of the signatures on the stock certificates and some of the sig- 
natures on the signature card. If I may have the -- 

* * * * 

MR. KING: May the witness now put the -- 

THE COURT: Yes. 


(The witness placed several signature enlargements on the 
blackboard.) 


BY MR. KING: 


Q. You may proceed. A. These are photographic enlargements -- 
* * * * * 


A. These are 'two photographic enlargements of signature cards. One 
is earlier than the other. 
* * * * 

THE WITNESS: The one above is Defendant's 1. 

MR, KING: That, Your Honor, is the signature card at the bank. 

THE WITNESS: And the second one is D.2. One reason for 
choosing these signatures is the top one was written in 1937 and the lower 
one in 1955, showing the development of writing difficulty of this writer. 

This difficulty consists of an effect which may be due to vision, 
by which the spacing with relation to a line of writing, for instance, 
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becomes out of adjustment, compared to the earlier days when she 


wrote on the lines, But there is also a change in the lines which contain 
irregular motion, which is uncontrollable and is due to a physical con- 
dition, a kind of convulsive movement. That is important in this case. 

I compared these early signature card signatures with signatures 
on the stock certificates, such as I hold in my right hand, which is an 
account -- I believe this is an account card signature, tier known 
signature. 

MR. CARUTHERS: What exhibit, please, sir? | 

THE WITNESS: D-7. This one also shows these irregularities 
in the lines which cause the lines not to be smoothly rounded and so forth. 


I now hold in my hand a photograph of a stock certificate signature 
of November 1958. It's Plaintiff's Exhibit 2. | 

Now I present Plaintiff's 19, a signature on a stock certificate. 

In comparing these enlargements there was no selection according 
to the design or form of the writing. These were simply selected as 
being typical of two types of signatures on stock certificate forms. The 
one at the top, which is Plaintiff's Exhibit 2, can readily be distinguished 

from the one at the bottom, which is Plaintiff's Exhibit 19, another 
stock certificate, and also from these signatures on the cards, by the 
form, for instance, of the "H', It is an entirely different design or style 
of form in making the letter, which is made ina continuous motion, in the 
old, early before 1900 syle of writing. This isa different basic con- 
ception of letter form. | 

So that the series of signatures on the stock certificates may 
readily be distinguished by these design differences which are obvious. 
But they also may be distinguished by the quality of line, which depends 
upon the motion of the writer. The example here of Plaintiff's Exhibit 
2, stock certificate signature, does not contain the irregular motion 
which is developed in this writer, which produces irregular lines. 

There are in this type of signature on the stock certificates 
additional irregularities which come from slow motion and from the 
physical condition of that writer. This writer must also be old, which 
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causes irregularities of the lines of a different type than appear, for 
instance, in this signature card. 

Now, every form that occurs on the stock certificate signatures 
of this type may be distinguished from every form in the signature card, 
in which the habit of the writer is to begin with a long stroke up of the 

"g" and end inside, so that the line doesn't touch the upstroke and 
turns downward slightly; whereas the writer on the stock certificate 
signature generally starts this line further up and has this huge loop at 
the bottom, a different conception of form. Many of these lines continue 
into the beginning of the work "Sarah," so that the line is continuous; 
whereas it is the habit of Mrs. Sarah Henry to disconnect between the 
"S" and the "A'! lift the pen off the paper. The "A's" of this type of 
signature on Plaintiff's Exhibit 2 are narrower because of the motion 
habits of that writer. It is more a rounded figure for Mrs. Sarah Henry, 
even when it contains the irregularities due to physical condition. The 
'"Rts"’ do not curve down in the Plaintiff's Exhibit 2 example, the upper 


right portion is angular. The lines at the bottom connecting letters are 


not as rounded, the "A's" are narrower, as I say, and when you come 
to the "H" the same tendency is observed, there is a retracing of the 

line up before going to the right; whereas Mrs. Henry has a u-shaped 
or reverse motion in there. That is completely contrary in direction. 

The "E" is wider in this type of signature on the stock certificate 
and of different form because the motions of the pen at a similar place 
are in different directions. 

The "H" is obviously different, and connected again, in the word 
"Henry." This early example appears to be connected because the two 
lines touch, but actually the pen is lifted off the paper and there is a 

completely different conception and habit at that place in the 
account cards and in this type of signature on Plaintiff's Exhibit 19, 
which occurs on a certain number of these stock certificate forms. This 
same kind of difference which is fundamental to the writer continues 
through the rest of the word "Henry." The height of the "KE" with ref- 
erence to the ''N" and the shape particularly of these two arcades differs 
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from the habits of Mrs. Henry, tends, as with the ap shale to make a u- 
shaped separation separating the two arcades more than ithe writer of 
this particular type signature on the stock certificate, which is 

Plaintiff's Exhibit 2. And when you come to the "Y", the downstroke 
does not proceed in the same direction and the loop is not of the same 


size, the crossing doesn't occur at the same place. 

So, I have found three types of signatures, the account card 
signature being repeated on one series of stock certificates, but this 
other signature also occurring on there. | 

Another example of that, for instance, is Plaintift's Exhibit 4, 

and in this particular one the irregularities in this signature outline 
is due to the condition of that writer and also due to the slow motion 
which accompanies a kind of drawing instead of writing. Obviously 
different even from later signatures of Mrs. SarahE. Henry. 

MR. CARUTHERS: May we have the exhibit number, please? 

THE WITNESS: Yes, sir, that is Exhibit Plaintiff" s four. And, 
yet, that signature on Plaintiff's 4 is written by the person who wrote 
the signature on Plaintiff's 2, about which I have just discussed the 
forms resulting from the motion habits of the writer. ! 

MR. KING: Thank you. Now will you resume the witness stand, 
please. 

(The witness resumed the witness stand.) 

BY MR. KING: | 

Q. Do you have Plaintiff's Exhibits 1 to 26, or did you leave 
them -- Mr. Appel, I again show you the stock certificates, Plaintiff's 
Exhibits 1, I believe through 26, and as a result of the investigation 
which you have just indicated to us on the blackboard, ‘will you give us 
your opinion as to which of those certificates represent the signature 
of Mrs. Sarah E. Henry and which do not? | 


* * * * * 


THE WITNESS: I came to the conclusion that the endorsements 
on the back of Plaintiff's xxeex 9,7, 8, 2, 5, 6, 3, 4, 1, 20, 21, and 
22 were all not written -- they were written by somebody other than 
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Mrs. Sarah E. Henry, the writer of the signature on the account cards. 
* * * * * 

Q. Were any of them written on the back of the certificates, 

in your opinion, by Sarah E. Henry? A. None of these exhibit numbers. 
* * * * * 

Q. Do you have any A. T&T. certificates there? A. Yes. 

Q. Dol understand you, Mr. Appel, to say that there were none 
of the certificates that you examined that bore the signature of Sarah E. 
Henry on the reverse side? A. No, sir. 

Q. Well, what -- A. Let me make it clear. I found some had 
her signature on it, written by Mrs. Henry, the person who wrote the 

account cards, and the list of exhibits which I just read were not 
written by her. 

Q. Can you us the numbers of the exhibits that were in your 
opinion written by her? A. Yes, sir. They were Exhibits Plaintiff's 
19, 18, 15, 16, 14, 17, 23, 13, and 26. 

Q. Do you have those in front of you? A. Yes, sir. 

Q. I wonder if you could give us the dates of the certificates 
you just mentioned that in your opinion bore the signature on the reverse 
side of Sarah E. Henry. I believe you started with No. 19. A. March 
18th, 1958 for Exhibit 13. These are the dates of the signature. 

Q. Onthe reverse side. A. Onthe reverse side. March 18, 
1958 for Exhibit 14. April 14th, 1958 for Exhibit 15. April 14th, 1958 
for Exhibit 16. March 18th, 1958 for Exhibit 17. April 14th, 1958 for 
Exhibit 18. April 14th, 1958 for Exhibit 19. 

Q. I believe 23 and 26 are left. A. March lst, 1958 for 
Plaintiff's 23. 

Q. AndI furnish you Plaintiff's Exhibit 26 (handing witness). 

A. And that is March Ist, 1958. 

Q. So that the certificates which in your opinion were signed on 
the reverse side by Sarah E. Henry bore dates early in 1958, is that 
correct? A. Yes, sir. 
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Q. The ones that you have determined did not bear her sig- 
nature were subsequent to that date, as a general rule, were they not? 
A. That's right, except for the three, Exhibits 20, 21 and 22, which 
were in May ‘a8. | 

Q. Now, Mr. Appel, did you also examine -- I think you al- 
ready testified you did -- Defendant's Exhibit No. 6, which is a joint 
safe deposit box card? A. Yes, I did. 

Q. And I believe that bears the joint signature | lof Mrs. Sarah 
E. Henry and Ralph D. Henry, is that correct? 

Do you have it in front of you? A. No, sir. | 

Q. Ihand you the exhibit I just referred to Rispaing. That is 
the one you examined, or a copy of it? 

* * * * * 

Q. Now, in your opinion do the signatures that appear on the 
back of the stock certificates which were not signed by Sarah E. Henry 
indicate they were signed by Ralph D. Henry, that is, ‘indicate he signed 

his mother's name? A. Yes, sir, there are certain features 
about them which are the same as his. 

* a * * * 

THE WITNESS: Yes, I found in the writing of Ralph D. Henry, 
on the account cards and on the back of the stock certificates, motion 
habits and conceptions of form which appear in these signatures Mrs. 
Sarah E. Henry, which were not written by her, on the back of the stock 
certificates. | 

BY MR. KING: 

Q. Mr. Appel, in your opinion, as an expert would it require 

some degree of expertise, knowledge and experience to distinguish the 


signatures on the certificates of stock -- 
* * * * | * 


Q. Mr. Appel, in your opinion, as an exert, is it true that it 
would be difficult for one lacking your expertise to tell the difference 
between the signatures on the back of the certificates signed by Sarah 
E, Henry and those not signed by her? | 
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A. Well, yes, it would, until the reason, until the reasons are 
understood, until the existence of form differences, which are large 
and actually point out the good ones from the bad ones, are understood. 


In other words, if you had one certificate and just the signature Sarah 
E. Henry on it, I would say that even a bank teller would be unable to 
distinguish it as not written by Sarah E. Henry unless they had the 
account card or some genuine signatures with which to compare it. 


Q. And it would be difficult, in any event, unless the signatures 
were blown up to the size you have blown them up, to analyze them, too, 
wouldn't it? A. Yes. Of course, I don't know how exactly a teller 
does his work. It would be for me. 


* * * 


Washington, D.C. 
April 20, 1961. 
* * * * 
CHARLES ANDREW APPEL, JR. | 
x* * * 
CROSS-EXAMINATION (Continued) 
BY MR. CARUTHERS: | 
* * * * * 

Q. Mr. Appel, in making your examination of these documents 
what did you use as a guide for her genuine signature? A. The sig- 
nature on the deposition. | 

Q. What deposition, sir? A. Defendant's Bent 4. 

Q. This is the signature on the yellow page, sir, is that 
correct? A. Yes, sir. | 

Q. Is that the only signature you used as her true and genuine 
signature? A. Well, I knew that to be obtained directly in 1959 in 
connection with this case and the account card signatures to be more 
or less acceptable. I tested Defendant's Exhibit 4, the one made on 

request here, against those, first. : 

Q. So, the standard you used for her signature was Exhibit 
4, is that correct? A. Yes, the up-to-date one. 

Q. Was that written with a ball point pen, sir? A. Yes, I 
believe it was. | 

Q. Does that present any problem in determining the genuine- 
ness of a signature? A. Well, the ball point pen modifies the writing 
motion habits slightly because it is best used in a slightly different 
position. But other than that, the greater facility of recording the 
movement which the ball presents enables additional motion habits to be 
observed when the ball point pen is used. In other words, it has ad- 
vantages and very few disadvantages. | 

Q. What are the disadvantages? A. Well, one disadvantage 
would be if the ball point pen happened to be a cheap variety that did 


not deposit the ink uniformly or more or less uniformly. The 
| 


98 


revolution of the ball and the movement of the ball is very delicately 
sensitive to motions, so that when the direction of motion is changed 
quickly, why, the ball responds by depositing the ink in a slightly 
different way, and you can observe it. Now, the same change occurs 

with a fountain pen, for instance, or other writing instruments, 
but it is just more difficult to see it. 

Q. Directing your attention to Exhibit 4, can you tell me 
whether or not it was written with a ball point pen? A. Well, I have 
already said that I think it was, yes, sir. 

Q. You'think it was? A. Well, I haven't examined it specifically 
for that purpose with a -- 

Q. Well, will you please examine it at this time for that 
purpose? A. (Examining with magnifying glass) Yes, it was. 

Q. And how do you determine that, sir? A. By the character 
of the line. You see, the ball point pen creates a furrow in the paper 
which is the same shape as the ball, that is, it's cupped; whereas a 
fountain pen creates, from the two nibs, two depressions in the paper. 
Very clearly they are different. 

Q. And can you determine that distinction by examining the 
Exhibit 4, as you have done now? A. Yes, sir, that anda deposit 
of the ink. 

Q. Is it my understanding, sir, that your examination of 
Exhibit 4 reveals one furrow rather than two furrows? 


* * * * * 


Q. Before you made this examination this morning you had 


not determined whether or not this was written by a ball point pen, 
had you? A. Oh, I am sure that I must have observed that at some 
time or other, but it wasn't important. 


* * * * * 


THE WITNESS: I do not have a particular recollection of having 
studied it to determine if it was a ball point pen because I did not con- 
sider that important. 
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BY MR. CARUTHERS: 
Q. Do not most handwriting experts consider that extremely 


important, sir? A. No, they do not. | 
* * * * | * 


| 
Q. Sir, a ball point pen does not have the spread of an ordinary 
| 


fountain pen, does it? A. No, it does not. ! 
* * : * * | * 

Q. Mr. Appel, from a reproduction, a photostat, Verifax 
copy, is it safe, sir, to state an opinion as to the genuiness of a sig- 
nature on such a document? A. Yes, sir. | 

Q. Is that generally done by experts on handwriting? 

A. Constantly. | 

Q. Do you know of any written authorities to that effect, sir? 
A. Written authorities? | 

Q. Yes, sir. A. I know that I have repeatedly written on 
the subject. | 

* * * * | * 

Q. Mr. Appel, I show you Defendant's Exhibit No. 2 and ask 
you if you have seen the original rather than a photostat of that,. sir? 
A. No, sir, I have not. | 

Q. In making your examination preparatory to testifying did 
you see the original of any of these documents? A. of D-4, the 
deposition, which you handed me the original just now. 

Q. That is the only one, sir, is that right? A. Yes, I believe 
it is. 

Q. Directing your attention, sir, to eee Exhibit 2, did 
I understand you when you testified yesterday to say that that was in 
your opinion indicative of physical impairment? A. Yes, sir, that's 
one of them. | 

Q. Anything else? A. I don't understand yous question. 

Q. Did it indicate anything else to you other than physical 
impairment? A. I still don't understand it. It indicated that she wrote 
that. | 
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Q. Who do you mean by she? A. Mrs. Sarah E. Henry. 

Q. And who is Mrs. Sarah E. Henry? A. Well, the only 
thing that I know in my examination is a name, a person who wrote the 
name Sarah E. Henry in one instance as compared with another. I 
have had her pointed out to me, but other than that, that is all I know 
about it. 

Q. You don't know who Sarah E. Henry is, you know someone 
who wrote the name Sarah E. Henry? 

A. That's right. 

MR. CARUTHERS: MayI, your Honor, show this exhibit, 
Defendant's 2, to the jury? 

THE COURT: Yes, you may do so. 

(The exhibit was handed to the jury.) 
BY MR. CARUTHERS: 

Q. Again directing your attention to Defendant's Exhibit No. 

2, sir, did you make an examination of the signature of Ralph D. Henry 
on that document? A. Yes, I did. 

Q. And did you make it from a photostat? A. Well, I examined 
it on the same document, which was a reproduction. 

Q. You did not see the original? A. No, sir. 

Q. You have drawn certain conclusions from your examination 
of that reproduction? A. Yes, sir. 

Q. And your conclusions are that Ralph D. Henry signed the 
name Sarah E. Henry on certain other documents? A. Well, what I 
said yesterday and repeat today is that there is evidence in the sig- 
natures which Mrs. Sarah E. Henry did not write on stock certificates, 
that they were written by Ralph D. Henry. 


* * * * * 


MR. CARUTHERS: We are in agreement as to the fact that 


these are the correct valuations of these securities as of January 9, 
1959; again the valuation as of April 10, 1959; again as to valuations 
of October 9, 1959. 
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THE COURT: Are you offering this in evidence? 

MR. CARUTHERS: I am offering this in evidence. 

MR. KING: AndI have no objection to the accuracy of it, but 
I do object to the relevancy and materiality of it. 

THE COURT: Very well, let it be admitted. 


(The statement of valuations was 
marked Plaintiff's Exhibit No. 34 
and received in evidence.) 


* * * * H * 
[| BY MR. CARUTHERS:] 
Q. Mr. Appel, can the average person, the layman, detect 


whether or not a signature is written by a ball point pen or an ordinary 
fountain pen with two prongs? A. I would say they cannot. And in the 


same way if the design is very similar ina questioned signature they 


cannot tell whether it's a forgery or not. 
* * * * * 

Q. Isit not true, sir, that most forgeries have a resemblance 
to the genuine signature? A. That's right, otherwise they are not very 
good forgeries. In our business, actually, a handwriting examiner 
uses the word forgery in place of imitation. In other words, he means 
imitation. He doesn't mean forgery, he means imitation. 

* * *x * * 

Q. Mr. Appel, can you tell from the signature on Defendant's 
Exhibit 2, Ralph D. Henry, anything about his physical or mental 
capacity? A. Not about his physical or mental capacity except that 
there are in his writing habits some writing difficulties also, yes, sir. 

Q. Physical or mental? A. Physical. The only concern that 
an examiner has with mental disability is when the mental disability 
concerns physical disability; that is, it actually causes the muscles to 
perform ina different way. Now, that happens with old age through 
arthritis, arteriosclerosis, the nerves are damaged which control 
writing and they induce line irregularities because of the disease. 

Q. Can you tell from Defendant's Exhibit 2 whether or not 
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Ralph D. Henry had had a cerebral accident? A. No, sir, I can't tell. 

Q. Astroke? A. Can't tell. I find some physical disability 
is present. I don't know the cause. 

Q. IfI were to say that he had a cerebral accident in 1957 
could you by that exhibit confirm it? A. That particular exhibit is 
dated in 1955, Defendant's 2. I wouldn't rule out the irregularities, 
however, because they might show up in handwriting before he had the 
actual stroke. That is the way it does actually occur. 

* * * * * 

Q. Now, looking at the check you have before you in the exhibit, 
can you tell whether or not Ralph D. Henry had a cerebral accident, 
a stroke, in 1957, prior to his signature on that check? 

* * * * * 

THE WITNESS: Yes, sir. There is no evidence in this check 
of a severe effect on handwriting such as would paralyze the ability to 
write. There are a few irregularities on the line, the cause of which 
I couldn't tell from this writing. 

BY MR. CARUTHERS: 

Q. I understood you to testify, sir, with relation to Plaintiff's 

Exhibit 2, that the signature was written slowly? A. That's right. 

Q. And you identified it as being the signature of Ralph D. 
Henry by reason of your examination of Plaintiff's Exhibit 2, is that 


right? A. Yes, sir. And whenI say slowly, I mean comparatively 
slowly to what this man himself did before this. 


Q. Do you draw any conclusions or opinions as to why it was 


written slowly? A. No, sir. 

Q. In your examination of documents can you tell me, sir, 
whether or not forgeries are usually written slowly? A. It depends 
upon the type of forgery. The evidence that the line is drawn slowly 
is evidence of forgery because in order to get a good imitation it's 
necessary to draw and not write, according to one type of forgery. 


* * * * * 
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Q. Mr. Appel, are you testifying as an expert, ‘sir. May I 
ask you what your compensation is as an expert witness? A. At the 
rate of two hundred fifty dollars a day, thirty-one dollars and a 
quarter an hour. ! 


| 
* * * * | 


WILLIAM E, WILLIAMS | 
called on behalf of the plaintiff, and having been duly sworn, was 
examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR. CARUTHERS: | 
Q. Will you please state your full name and address, sir? 
A. William E. Williams. I live at 7007 Delaware Street, Chevy Chase, 
Maryland. | 
Q. What is your occupation, sir? A. Iam ie of the 
McLachlen Banking Corporation. | 
Q. How long have you been with the MeLachlen Banking Cor- 
poration, sir? A. Since 1940. | 
* * * * : * 
Q. In what capacity did you serve with the McLachlen Banking 
Corporation since 1940? 
A. I have been the head of the Accounting Division, manager 
of the branch at the Office of the Quartermaster General, Assistant 
Vice-President, and am now Treasurer. 
Q. Mr. Williams, when a person opens an account with you, 
what do you require in the way of signatures? 
* * * * * 
Q. What is the custom in the District of Columbia when a 
person opens an account with a bank? : 
* * * * * 
THE WITNESS: The requirement is that a signature card be 
signed by the party opening the account ami all of those that will draw 
on the account would have to sign the card. 
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Q. Mr. Williams, in the event the account is changed from a 
single account to a joint account, what is the custom in the District of 


Columbia in the banking business as to the requirement of signatures? 


A. The custom -- new cards are signed with the signature of 
the present holder of an account along with that of the new signature 
of the new customer. Both signatures are signed on the same card. 

Q. Mr. Williams, when customers of the bank ask the bank to 
handle securities for them, sales of securities, what is the custom in 
the District of Columbia? 

* * * * * 

Q. Mr. Williams, in your capacity as Treasurer of the 
McLachlen Banking Corporation are you called upon by customers to 
handle any securities for them? A. Yes, sir. 

Q. Are you called upon to sell any securities for customers? 
A. We sell securities for customers through brokers. 

Q. And how do you handle those transactions, sir, with the 
brokers? A. In the case of a sale -- is that what you have in mind? 

Q. That is correct, a sale, sir. A. In the case ofa sale the 
customer signs the certificate or the stock power. We guarantee the 

signature and forward it to the broker. 

Q. Does the broker accept the certificate with the signature 
of the customer unless you guarantee the signature? A. No, sir. 

Q@. And what does your guarantee mean, sir? A. It means 
that we certify that the owner of the certificate has signed the certificate 
and has indicated that they want it sold. We guarantee the signature 
by placing a stamp saying "Signature Guaranteed - McLachlen Banking 
Corporation" and it is signed by an officer of the Corporation. 

* * * * * 

Q. Mr. Williams, when a customer of the bank brings in 
securities to be sold and it has a signature and endorsement on the 
back authorizing a transfer, and the document is brought in by other 
than the mane appearing on the certificate, how does the bank cus- 
tomarily in the District of Columbia handle those transactions? 
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A. Is the person to whom -- who signed the certificate, are they a 
customer of the bank? 
Q. No, they are not. 


* * * * | * 


THE WITNESS: The person bringing the certificate in would, 
I assume, be a customer and the person who had signed the certificate 


was not a customer. We would require that -- 
* * * * * 

THE WITNESS: Well, we would require -- the practice would 
be that there would be positive identification of the signature, either 
by telephone call to the person who had signed or actual visit, if 
necessary, if it was a sum large enough or a large amount of money 
involved an actual visit would not be out of reason. ! 

BY MR. CARUTHERS: 

Q. Ifthe name appearing on the mca eet were a customer 
of the bank and the certificate was brought in by one other than the 
customer, what is the custom in the District of Columbia as to 


guaranteeing the signature? 
* * * * * 

Q. What is the custom to determine the genuineness of the 
signature? A. We would check it with the signature on file in our 
records to see if it was a genuine signature. We could compare it 
with checks recently paid or we would compare it with checks recently 
paid if there was any question. | 

Q. Do you mean, by checking it, you would shes the document, 
the certificate of stock, and compare it with the signature card? 

A. That is correct. 


* * * | 


CROSS-EXAMINATION | 
BY MR. KING: | 

Q. Mr. Williams, the McLachlen Banking Corporation isa 
commercial bank, is it not? A. That is correct, sir. 
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Q. You don't consider yourself an expert in the field of 


transferring securities, do you? A. No, sir. 


Q. Now, Mr. Williams, does every teller at the McLachlen 
Banking Corporation have the signature cards in front of him for all 
of the customers? A. No, sir. 

Q. So that if there is a line in front of the teller's window 
the teller doesn't compare signatures on the checks with anything, he 
operates on the basis of whether he knows the person, doesn't he? 

A. That is correct. 

Q. Now, the number of stock transactions you have are very 
minor compared with the other operations of the bank, are they not? 
A. Ifin comparison to checks, of course, yes, sir. 

MR. KING: That's all. Thank you. 

THE COURT: I would like to ask you a question, Mr. Williams. 
You were asked by counsel what the practice is if the endorsement 
on the back of the certificate purports to be that of a customer of the 
bank but the person bringing in the certificate to the bank is nota 
customer. What is the custom in the event that both the person 
bringing in the’ certificate to the bank and the person whose name 
appears to have been endorsed are customers? 4 

THE WITNESS: They are both customers, your Honor? 

THE COURT: Yes, they are both customers. 

THE WITNESS: We would accept it for sale for credit to the 
customer's account; that is, the owner. 

* * * 
MARK SULLIVAN, JR. 
called on behalf of the plaintiff, having been previously duly sworn, 
was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. CARUTHERS: 

Q. Mr. Sullivan, I show you what purports to be an amendment 

to certificate of limited partnership of Auchincloss, Parker & Redpath 
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bearing a stamp filed February 28, 1957, Harry L. Hill, Clerk of 
this Court, and ask you if that is the document which you signed? 

THE COURT: Well, I think counsel will stipulate signatures. 
I do not think we ought to waste time making formal proof of documents. 
Show it to Mr. King andI am sure ifitisa genuine document, and I 
have no reason to doubt that, he will stipulate it. 


* x * * i * 


MR. KING: I am sure that is a genuine document, your Honor. 
MR, CARUTHERS: If your Honor please, may we offer this 


in evidence? | 

THE COURT: Let it be admitted. May the Court inquire for 

what purpose this is being offered? 

MR. CARUTHERS: This is being offered, your Honor, to show 
that Auchincloss, Parker & Redpath is a limited partes: ats under the 
laws of the District of Columbia. 

THE COURT: I suppose they would stipulate to tat. 

MR. KING: Yes, your Honor. 

THE COURT: Very well, let it be admitted. 

* * * * * 

MR. KING: Your Honor, I would like to renew our motion for 
a directed verdict. Your Honor knows my cases and your Honor has 
heard the facts. I think no further argument on my part is necessary, 
but I would like to renew the motion. | 

* * * * * 

THE COURT: I am going to direct a verdict in favor of the 
defendant. I will state my ruling in detail. You may go back to counsel 
table because I want the jury to hear it. | 

(IN OPEN COURT:) ! 
RULING OF THE COURT ON MOTION 
FOR DIRECTED VERDICT 

THE COURT: This is an action for the conversion of certain 

securities owned by the plaintiff. The matter is now before the Court 
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on 2a motion for a directed verdict made by the defendants at the close 
of the entire case. 

The plaintiff in this action is an estimable elderly lady one 
hundred years old. She contends that certain securities belonging to 
her were wrongfully delivered by one of her sons to the defendants, 
who constitute a stock brokerage and an investment firm operating in 
the District of Columbia, and that the defendants wrongfully sold those 
securities. 

The defense is that the son was clothed with indicia of apparent 
or ostensible authority, on which the defendants had a right to rely, 
that they relied upon them in good faith and sold the securities by the 
direction of the son but remitted the proceeds to the plaintiff. 

There are certain facts that are in dispute and the Court will 
not refer to them because on such a motion as that presented here the 
facts must be considered most favorable from the standpoint of the 
plaintiff. The undisputed facts, however, are sufficient to warrant the 
Court in directing a verdict in favor of the defendants, without regard to 
the other contested issues. 

The salient facts in this case are that the plaintiff was the owner 
of certain securities. She had been in the habit of depending on her son, 
William Henry, to transact business for her and to handle some of her 


money matters for her. In 1954 William Henry died. A younger son, 


Ralph, who had been living in California, immediately came to 
Washington and moved into his mother's house and took up the task of 
handling some of his mother's affairs. 

On June 28, 1954 the son, Ralph D. Henry, and the plaintiff, 
Sarah E. Henry, leased a joint safe deposit box at a bank in this City 
known as the Union Trust Company of the District of Columbia. The 
contract for the leasing of the safe deposit box was signed jointly by 
the plaintiff and by the son. The plaintiff testified that her securities 
from then on were kept in this safe deposit box. Obviously, both the 
plaintiff and her son had access to the safe deposit box, and the 
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plaintiff impliedly consented to access of this type. 

On February 3, 1955 the son arranged to open an account in 
his mother's name with the stock brokerage house of the defendants. 

The application for opening the account was signed by the plaintiff 
personally and the application stated that the client's bank was the 
Union Trust Company. | 

On November 28, 1955 the plaintiff and her son opened a joint 
checking account in the Union Trust Company. 

The signature card in the bank's files was signed both by the 
plaintiff personally and by the son. 

Subsequently, on April 14, 1958 the son, Ralph | D. Henry, de- 
signated his son, that is, the plaintiff's grandson, Ralph S. Henry, as 
an attorney in fact to sign checks on the account. | 

In the year 1958 the son from time to time delivered stock 
certificates belonging to his mother and purporting to have been endorsed 
in her name to the defendants with instructions to sell the stock. These 
certificates had been kept in the safe deposit box to which reference 
has been made. The defendants sold the certificates, as instructed by 
the son, from time to time, and made out checks for the proceeds of 
the sales to the order of the plaintiff, Sarah E. Henry. The endorse- 
ments on these checks show that they were deposited either to the 
account of Sarah E. Henry or to the joint account parece mentioned 


in the Union Trust Company. 
The foregoing constitutes the salient facts on which the rights 
of the.parties depend. This brings us toa consideration of the applicable 
principles of law. 
What is known as apparent authority of an seek or ostensible 
authority or agency by estoppel, as it is variously called, has been 
very aptly defined in the Second Edition of the Restatement of the Law 
on Agency. In Paragraph 27 it is stated that: | 
"Apparent authority to do an act is created as to a third 
person by written or spoken words or any other conduct of the 
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principal which, reasonably interpreted, causes the third 
person to believe that the principal consents to have the act 
done on his behalf by the person purporting to act for him." 

And, again, the Restatement states: 

"For apparent authority there is the basic requirement 
that the principal be responsible for the information which 
comes to the mind of the third person, similar to the require - 
ment for the creation of authority that the principal be res- 
ponsible for the information which comes to the agent. Thus, 
either the principal must intend to cause the third person to 
believe that the agent is authorized to act for him, or he should 
realize that his conduct is likely to create such belief." 

The Supreme Court has approved this doctrine and has 
applied it in Bronson's Executor vs. Chappell, 12 Wallace 681, 683. 
The Court stated: 

"Where one, without objection, suffers another to do acts 
which proceed upon the ground of authority from him, or by his 
conduct adopts and sanctions such acts after they are done, he 
will be bound, although no previous authority exist, in all 
respects as if the requisite power had been given in the most 
formal manner. If he has justified the belief of a third party 
that the person assuming to be his agent was authorized to do 
what was done, it is no answer for him to say that no authority 
had been given, or that it did not reach so far, and that the 
third party had acted upon a mistaken conclusion. He is estopped 
to take refuge in such a defense. If a loss is to be borne, the 
author of the error must bear it. If business has been trans- 


acted in certain cases it is implied that the like business may 


by transacted in others." 
And, again, the Court says: 
"Under such circumstances the presence or absence 
of authority in point of fact, is immaterial to the rights of third 
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persons whose interests are involved. The seeming and reality 
are followed by the same consequences. In either case the legal 
result is the same. 

In this case, by leasing a joint safe deposit he with the son, 
by permitting her securities to be kept in this safe deposit box, and by 
opening an account with the defendants as well as a joint checking account 
with the son in the Union Trust Company, the plaintiff, unwittingly perhaps, 

conferred upon the son apparent or ostensible authority to handle 
the securities for her. The fact that some of the endorsements on the 
certificates were clever forgeries does not change the situation. 

A case that is practically on all fours, both as to the facts and 
to the law, is the decision of the Supreme Court in National Safe Deposit 
Savings and Trust Company of the District of Columbia against Hibbs, 
229 United States 391. This case arose in the District of Columbia courts. 


The facts were very similar to those involved in the case at bar. The 


plaintiff bank had made a loan to a customer, ‘who deposited with the 
bank certain stock certificates as collateral security. An employee 
of the bank, who had been a trusted subordinate for many years, took 
the certificates out of the bank's vault and delivered them to the def- 
endant stock brokers, with instructions to sell them. These certificates 
were sold and the dishonest employee of the bank received a check for 
the proceeds, which he subsequently cashed. Suit was brought by the 
bank against the broker for the value of the stolen stock certificates. 
The Court held that the bank was not entitled to recover, and its 
decision was affirmed by the Court of Appeals of the District of Columbia 
and then by the Supreme Court of the United States. In the course of its 
opinion the Supreme Court stated, at page 393: 
"By the custom of banks, brokers and others dealing in 
stock, which custom was known to the Bank, the possession 
of stock certificates assigned in blank and attested, as were 
the certificates here in controversy, has been recognized, in 
the absence of knowledge or cause of puapiclon: ito the contrary, 
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as evidence of ownership or of authority to sell, pledge or other- 
wise deal with such certificates as the owner might do." 

And, again, the Court stated: 

"In this case conflicting legal principles are invoked 
and relied upon. For the defendant in error the familiar principle 
‘that where one of two innocent persons must suffer by the acts 
of a third, he who has enabled such third person to occasion the 
loss, must sustain it' is advanced. The plaintiff in error invokes 
the principle that where the owner of property, such as stock 
certificates, has lost it by the criminal or fraudulent act of 
another, the owner not voluntarily or negligently conferring upon 
such another the indicia of ownership or apparent title, cannot 
be deprived of his property by the attempted transfer of title to 
a third person for value, no matter how innocent the purchaser 

may be of knowledge of the crime or fraud by which the 
property was acquired." 

And then the Court goes on to make the following significant 
observations: 

"Stock certificates are a peculiar kind of property. Although 
not negotiable paper, strictly speaking, they are the basis of 
commercial transactions large and small, and are frequently sold 
in open market as negotiable securities are." 

Finally, the Court says: 

"Here one of two innocent persons must suffer and the 
question at last is, Where shall the loss fall? It is undeniable 
that the broker obtained the stock certificates, containing all the 
indicia of ownership and possible of ready transfer, from one 


who had possession with the Bank's consent, and who brought 
the certificates to him, apparently clothed with the full owner- 
ship thereof by all the tests usually applied by business men to 


gain knowledge upon the subject before making a purchase of such 
property. On the other hand, the Bank, for the legitimate purpose, 
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with confidence in one of its own employees, entrusted the 


certificates to him, with every evidence of title and trans- 
ferability upon them. The Bank's trusted agent, in gross breach 
of his duty, whether with technical criminality or not is unimpor- 
tant, took such certificates, thus authenticated with evidence of 
title, to one who in the ordinary course of business sold them to 
parties who paid full value for them. In such case we think the 
principles which underlie equitable estoppel place the loss upon 
him whose misplaced confidence has made the wrong possible. *t 

An expert witness testified in this case that, where a customer 
brings a stock certificate to a bank or a banking house for sale and that 
certificate purports to have been endorsed by another customer, the 
custom in the banking community is to accept such certificate for sale 
at the direction of the customer bringing it to the bank. | 

On the undisputed facts it is clear, beyond peradventure of 
doubt, that the defendants violated no legal or moral duty and are not under 
any legal or moral obligation to reimburse the plaintiff for her unfortunate 
loss, a loss which she suffered through the perfidy of her gon and grandson. 

In the light of these considerations, the Court will direct a 

verdict in favor of the defendants. | 

THE DEPUTY CLERK: Will the twelve regular jurors please 

306 rise, the first twelve jurors. | 

Members of the jury, your verdict in this case is for the de- 
fendants by the direction of the Court; and that is your ss so say you 
each and all. 

THE COURT: Ladies and gentlemen of the jury, | the Court 
wishes to thank you for the time and the attention that you ‘have given to 
this case. The evidence turned out to be such that no question was left for 
submission to the jury for its decision, and that relieved you of considerable 
responsibility. | 

MR. KING: Your Honor, might I say, without any attempt at 
flattery, that in thirty-two years I have never seen anybody with as quick 


perception and as marvelous a memory as you have. 
| 
* * * ; * 


PLAINTIFF'S EXHIBIT 12 


AUCHINCLOSS, PARKER & REDPATH 


1 29 6865 1 
Account Number _ Date: 3-3-58 


Client's Name (Please Print) -- Mrs. Sarah E. Henry 


Address -- Check one for mailing: 
Residence - 10 W. Kirke St. Phone 


Chevy Chase 15, Md. 


Address 
Business Phone 
Widow. 


AA Eada 


Client's Bank -- Union Trust. 


ee 8 ee 


Client’s Business or Occupation -- None 


Client is 21 years of age or older and a citizen of U. S. 
* * * * * 


a add 


Client's Signature - Sig. not Available 


Registered Representative Branch Manager Partner 
129 Initialled McC 


PLAINTIFF'S EXHIBIT 27 


AUCHINCLOSS, PARKER & REDPATH 
W 17030 Washington, D.C. __ March 10, 1958 


acetate Sl 
Pay To The 


Order of | SARAH E. HENRY $5994.50 
EXACTLY $5994 AND 50 CTS 


To: The Riggs National Bank 
Washington, D.C. _/s/ Auchincloss Parker & Redpath 


ee 


2 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION 
17030 -- "Deposit to Acct of Sarah E. Henry" Mar 11 '58 


PLAINTIFF'S EXHIBIT 27 
(Cont'd) 


EEE ne 


AUCHINCLOSS, PARKER & REDPATH 


Ww 17177 Washington, D.C. March 17, 1958 
Pay To The | 


| 
Order Of SARAH E. HENRY $1120.72 


EXACTLY $1120 AND 72 CTS | 


EXACTLY $1120 AND (2@to 0 
To: The Riggs National Bank 
Washington, D.C. _/s/ Auchincloss Parker & Redpath 


ae ee a Ee 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION 
17177 -- "Deposit to Acct of Sarah E. Henry" Mar 19 '58 


PLAINTIFF'S EXHIBIT 27 


(Cont' a) 


AUCHINCLOSS, PARKER & REDPATH 
Ww 17350 Washington, D.C. March 21, 1958 


a i See na 
Pay To The 


Order Of SARAH E. HENRY $4238.04 


_ SARA BL. HENRY oer r EE 


EXACTLY $4238 AND 04 CTS 


EXACTLY $4238 AND US © PS 
To: The Riggs National Bank | 
Washington, D. C. /s/ Auchincloss, Parker & Redpath 


ee ee EEE ee 
| 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION _/ 


‘es 


/s/ “Deposit to Acct of Sarah E. Henry" Mar 26 '58 


PLAINTIFF'S EXHIBIT 27 
(Cont'd) 


AUCHINCLOSS, PARKER & REDPATH 


W 17655 Washington, D.C. _ April 7, 1958 


Pay To The 
Order Of SARAH E. HENRY $1141.26 


EXACTLY $1141 AND 26 CTS 


To: The Riggs National Bank 
Washington, D.C. /s/ Auchincloss Parker & Redpath 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION 
W658 == Apr 3 '58 


PLAINTIFF'S EXHIBIT 27 
(Cont'd) 


AUCHINCLOSS, PARKER & REDPATH 


W 17923 Washington, D.C. April 17, 1958 


Pay To The 
Order Of 


EXACTLY $3121 AND 13 CTS 


To: The Riggs National Bank 
Washington, D.C. _/s/ Auchincloss Parker & Redpath 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION 
17923 - /s/ "Deposit to Acct of Sarah E. Henry" _Apr 18 '58 


PLAINTIFF'S EXHIBIT 27 
(Cont'd) 


Sw 


AUCHINCLOSS, PARKER & REDPATH 


W 18634 Washington, D.C. _ May 8, 1958 


Pay To The 
Order Of _ SARAH E. HENRY $3470.42 


EXACTLY $3470 AND 42 CTS 


To: The Riggs National Bank 
Washington, D.C. /s/ Auchincloss, Parker & Redpath 


a 
| 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION 
18634 - /s/ "Deposit to Acct of Sarah E. Henry" May 9 158 


PLAINTIFF'S EXHIBIT 27 
(Cont'd) 


AUCHINCLOSS, PARKER & REDPATH 


W 19901 Washington, D.C. July 3, 1958 
Pay To The 
Order Of SARAH E. HENRY 3052.93 


EXACTLY $3052 AND 93 CTS | 


To: The Riggs National Bank 3 
Washington, D.C. _/s/ Auchincloss, Parker & Redpath 


5 SS eee 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION 
19901 - /s/ "Deposit to Acct of Sarah E. Henry" Jul 8 "58 


PLAINTIFF'S EXHIBIT 27 
(Cont'd) 


a 


AUCHINCLOSS, PARKER & REDPATH 


W 20541 Washington, D.C. _ August 1, 1958 


Pay To The 
Order Of SARAH E. HENRY $1513.96 


EXACTLY $1513 AND 96 CTS 


To: The Riggs National Bank 
Washington, D.C. /s/ Auchincloss, Parker & Redpath 


a nn LEE EEE EERE SD 


eae 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION 
/s/ “For Deposit" Aug 4 '58 


PLAINTIFF'S EXHIBIT 27 
(Cont'd) 


re 


AUCHINCLOSS, PARKER & REDPATH 


W 21222 Washington, D.C. September 2, 1958 


Pay To The 
Order Of SARAH E. HENRY $1732.83 


EXACTLY $1732 AND 83 CTS 


To: The Riggs National Bank 
Washington, D.C. —_/s/ Auchincloss, Parker & Redpath 


FUE UEE EERE 


i 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION 
21222 - /s/_ "For Deposit only" Sep 3_'58 


PLAINTIFF'S EXHIBIT 27 
(Cont'd) 
AUCHINCLOSS, PARKER & REDPATH 


W 21745 Washington, D.C. September 23, 1958 


Pay To The 
Order Of _SARAH E. HENRY $4710.89 


ee 


EXACTLY $4710 AND 89 CTS 


To: The Riggs National Bank 
Washington, D.C. _/s/ Auchincloss, Parker & Redpath 


ge es ee 


REVERSE OF CHECK CARRIES FOLLOWING NOTATION 


/s/ ‘For deposit only in the Account of Sarah E. Henry 
Joint with Ralph D. Henry, Ralph S. Henry" Sep 24 '58 


PLAINTIFF'S EXHIBIT 27 
(Cont? d) 


oo eS Se ooo 


AUCHINCLOSS, PARKER & REDPATH 


| 
W 23599 Washington, D.C. Nov. 28, 1958 


Pay To The | 
Order Of SARAH E. HENRY $3590.85 


__ SARA EB. BONDS ©7 


EXACTLY $3590 AND 85 CTS 


To: The Riggs National Bank | 
Washington, D.C. /s/ Auchincloss, Parker & Redpath 
REVERSE OF CHECK CARRIES FOLLOWING NOTATION 
23599 - /s/ "For deposit in the Joint Account of Dec 2 '58 
Sarah E. Henry, Ralph D. Henry, Ralph S. Henry" 


DEFENDANT'S EXHIBIT 2 


JOINT CHECKING ACCOUNT 
Union Trust Company Of The District Of Columbia 


MRS. SARAH E. HENRY Transferred From 
MR. RALPH D. HENRY Straight Account 
10-W. KIRKE ST. 2 

CHEVY CHASE, MD. ee ceria 


Eee nn 
We agree that this account is to be governed by the conditions printed 
in the pass book, and on the reverse side of this card and by any 
amendments thereto. 


ee ee ee 


/s/ Sarah E. Henry 10 W. Kirke St., Chevy Chase, Md. 
/s/ Ralph D. Henry 10 W. Kirke St., Chevy Chase, Md. 


* * * * * 


Former Bank Account with Home Tel. Ol. 4-7971 
* * * * * 


nt a ee 
(2) Firm Name of Employer and 


Address (If in Govt. give Dept.) Bus. Tel. Ol. 6-5060 


Former Bank Account with Home Tel. Same 


eee eee eee 


* * * * * 


ant 


Date Opened - Nov 28, 1955 Initial Deposit 2668 .86 Acct. Opened By 


i a 


JOINT ACCOUNT. We, the undersigned, declare that we are joint owners 
as joint tenantg of allmoneys now or at any time deposited by either of us 
with the Union Trust Company of the District of Columbia to the credit of 
the above account, that each of the undersigned appoint the other and/or 
the Union Trust Company of the District of Columbia attorney, with power 
to deposit in said joint account moneys of the other and for that purpose 

to endorse any check, draft, note or other instrument payable to the order 
of the other or both said depositors, and that all moneys so deposited, 
being held by us as joint tenants may be withdrawn by check, draft, or 
written order, by either of us, or the survivor of us, or the executors, 
administrators or assigns of such survivor. Should said account be closed 
at any time or times by withdrawal of the balance to the credit thereof, 
and later re-opened by either or both, such re-opened account or accounts 
shall be subject to all the terms and conditions of this agreement. 


| 
DEFENDANT'S EXHIBIT 2 
READ THESE REGULATIONS CAREFULLY BEFORE DRAWING CHECKS 

Checks must not be issued for amounts exceeding your collected bank bal- 
ance. If a check is returned because of "Insufficient oe or because it is 
"Post dated" a charge of $2.00 will be made. | 

Checks may be returned to the presenting bank if the depositor's 
balance is "insufficient" or "uncollected" at the opening of business on the 
day on which they are presented; however, if we elect to honor checks against 
deposits made subsequent to presentment a charge of $2 00 will be made. 

The bank reserves the right to require the presentment of this de- 
posit book before any check is paid or deposit received; but if a check shall 
at any time be paid or deposit received in the absence of the book as an ac- 
commodation to the depositor, the Bank does not thereby waive the right to 
exact said requirements in future payments or deposits. 

If the balance in an account remains $1.00 or less for six months 
without activity, the Bank will charge the account with the balance for the 
cost of handling the account. If the balance in an account remains more than 
$1.00 without activity for one year or more, a maintenance charge of $1.00 
may be made for each year the account remains dormant. | 

On Standard accounts statements will be mailed monthly. On Popular 


accounts statements will be mailed when sheet is filled. There will be a 


50¢ charge for other statements. | 

The depositor agrees to be bound by and subject to! the Rules and 
Regulations of this Bank as they now exist or may hereafter be added to, 
altered or amended, with or without notice, by the Bank, and all of the Rules 
and Regulations shall automatically , without notice, conform to any regula- 
tions promulgated by competent legal authority. 


See special deposit book for regulations on popula checking 
accounts. 


DEFENDANT'S EXHIBIT 5 


[Filed Feb. 14, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SARAH E, HENRY 

10 West Kirke Street, 

Chevy Chase 15, Maryland 
Plaintiff 


vs CA. No. 442-'59 


RALPH S. HENRY, 
Apartment 303 

924 25th Street, N. W. 
Washington, D.C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant 


COMPLAINT FOR TEMPORARY RESTRAINING 
__ ORDER, ACCOUNTING AND INJUNCTION _ 

1. This Court has jurisdiction under Title 28 USCA sections 1331 
and 1332 (June 25, 1948, C. 646, 62 Stat. 930). The amount in controversy 
exceeds $3,000.00. 

2. Plaintiff, Sarah E. Henry, is a citizen and resident of Montgomery 
County, Maryland. Defendant, Ralph S. Henry, is a resident of the District 
of Columbia. 

3. Plaintiff, on June 23,1954, delivered unto Ralph D. Henry, father 
of defendant, corporate bearer bonds and stocks of then value estimated at 
$50,000.00 and joined him in her checking account in the Union Trust Com- 
pany, Washington, D.C. All of the above was on the offer of said Ralph D. 
Henry, plaintiff's son, to manage plaintiff's affairs, plaintiff being over 90 
years of age. Plaintiff also for years had and still has an account in her 
sole name with Auchincloss, Parker & Redpath, stock brokers, of the Dis- 
trict of Columbia. 

4, Said Ralph D. Henry kept plaintiff's securities in a safe-deposit 
box in said Union Trust Company, in his own name and the name of defendant, 
his son. Plaintiff is informed and verily believes and therefore asserts that 
early in 1958 said Ralph D. Henry also issued a power of attorney for his 
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said son, Ralph S. Henry, to draw checks on the joint bank account of plaintiff 


and Ralph D. Henry, the same being without plaintiff's knowledge or consent. 

5. Plaintiff is informed, varily believes and therefore asserts that 
at various times beginning approximately 1955 and extending through Decem- 
ber, 1958, said Ralph D. Henry disposed of plaintiff's securities through 
said broker and deposited the checks, payable to plaintiff ; in the said joint 
checking account all without plaintiff's knowledge or consent. Said unauthor- 
ized sales for 1958 alone exceeded $32,000.00 ! 

6. Beginning approximately March, 1958, substantially all checks 
drawn on plaintiff's said joint account , were drawn by defendant and amount- 
ed in December, 1958 to approximately $10,000. Said checks were drawn and 
expended by defendant, under said power of attorney, almost entirely were 
for the sole and personal benefit and use of defendant, his parents, sisters ,etc. 

7. Included in said personal appropriations from plaintiff's account 
were funds for the following: | 

(a) One 1958 Ford Thunderbird automobile, serial No. H 84H- 
101396, bearing 1958 tag Maryland No. 19-46. Now in defendant's 
possession in the D.C. and of a value estimated in excess of $3,000.00; 

(b) One 1957 Pontiac Catalina sedan, serial No. W 756H-19177, 
bearing Maryland 1958 tags No. GK 8608, now in defendant's posses- 
sion in the D.C. and of a value estimated in excess of $1,500.00. 

(c) New furniture and equipment, including one console Hi-Fi 
set costing approximately $600.00 all in defendant' s separate apart- 
ment (No. 303 at 924 25th St., N. W., Washington, D.C. and of a total 
value estimated in excess of $2,500.00; | 

(ad) 10 shares of Brooklyn - Hale Stores Corporation, brought 
by defendant in his own individual name and of a present estimated 

"value of $333.00. | 

(e) One mink fur coat delivered to defendant's mother, Bettye 
Henry, presently at defendant's own address, and of a present esti- 
mated value of $2 ,500.00; 

(f) One Mink stole given to defendant's settler Bettye Henry, 
presently in said District, and of a value estimated at $350.00. 
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8. All of the above and foregoing actions of defendant were without 
the knowledge, consent or approval of plaintiff, and not discovered until 
January, 1959. The only assets remaining from said securities and cash 


accounts of plaintiff solely, now amount to a few corporate stocks and a cash 


balance in said joint account amounting to less than $500.00. 
9. Defendant is unemployed and has been for several years. He lives 


alone. Defendant's actions as recited were deliberate. 


WHEREFORE, the premises considered, it is respectfully prayed 
that this Honorable Court hear and determine the cause and that: 

(a) Process issue to require defendant to appear and account for 
the misappropriation of plaintiff's funds for his own personal use and benefits; 

(b) All of the said items of personal property listed in paragraph 7, 
supra, be and are impressed with a trust in favor of plaintiff because illegally 
and improperly acquired by defendant out of plaintiff's funds and without her 
knowledge, consent, permission or authority, are traced directly to such 
source and beneficially belong to plaintiff; 

(c) Defendant be ordered to deliver all of said property unto plaintiff 
or to such officer as the Court may designate to be securely held pending 
final determination hereof; 

(d) Defendant be enjoined, permanently and pendente lite, from dis- 
posing of, secreting or removing any and all of said property from the Dis- 
trict of Columbia; 

(e) Upon final hearing that judgment be awarded plaintiff for such 
funds and property as may be found due from the defendant; 

(f) That a temporary restraining order be issued restraining defend- 
ant's sale, disposition or removal of any and all personalty held by him or the 
expenditure of any funds in his possession representing proceeds of any ear- 
lier dispositions of such property. 

(g) And for such other and further relief as the circumstances re- 
quire and as to the Court shall appear just and proper. 


/s/ Sarah E. Henry 
[JURAT the 13th day of February, 1959] — 


/s/ Warren W. Grimes /s/ Edison W. Mollohan, Jr. 
* * * * * OK 
Attorney for Plaintiff Of Counsel for Plaintiff 


[ Filed June 27, 1961] DEFENDANT'S EXHIBIT 6 


ee ee a ee 
NO. 3514 FEB 28, 1958 


SAFE DEPOSIT ACCT. From individual contract 


Lessee - Mr. Ralph D. Henry Deputy | 


Lessee - Mrs. Sarah E. Henry Deputy | 


Date Of Due: 6/25 | 
Contract - June 28, 1954 Rent | $5.00 


eee eee 


* * * Signatures Of Lessees And Authorized Deputy Under Within 
Contract 


/s/ Ralph D. Henry 
/s/ Sarah E, Henry 


No. 3514 HENRY, Ralph D, & Sarah E, Henry 


I hereby appoint as my Deputy, and 
authorize and direct the Union Trust Company of the District of Columbia to 
recognize him (her) as such Deputy andto admit him (her) to all rights and 
privileges enjoyed by me inthe use ofSafenumbered ___, rented by me 
from said Company under the above contract, andin consideration of said 
Company per mitting access to such safe by said Deputy, Ido hereby agree 
that said Company shall incur no liability whatsoever, either to use or to any 
time prior to receipt by said Company of actual notice inwriting of the re- 
vocation of this authority whether by death or otherwise; and on behalf of my- 
self, my executors, administrators and assigns, Ido hereby agree to in- 
demnify said Company against any unauthorizedact onthe part of said deputy. 

* * * * * 
Washington, D.C. FEB 28, 1958 

I hereby surrender all my right, title, interest and estate in and to 

safe numbered _ covered by the above contract. | 
/s/ Ralph D. Henry, Lessee 


To joint contract of son, Ralph Stewart 
Henry 
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DEFENDANT'S EXHIBIT 6 (Continued) 
[ Filed June 27, 1961] 


be ee Ee ee 
LEASE OF SAFE DEPOSIT BOX, JOINT TENANT, INCLUDING HUSBAND 
AND WIFE 


————— 


—oo ————————— ae 


REGULATIONS: 
* 


* * * 


10. A safe rented in the names of two or more persons shall be 
under the control of each of them as fully as though said safe stood in his 
or her name alone; each may have access alone to the safe and the right 
to surrender the safe, or to appoint a Deputy to have access alone or to 
surrender the safe and each shall have the right to revoke the appointment 
of any Deputy appointed by either. 


i 
CONTRACT: Washington, D.C., June 28, 1954 

This agreement witnesseth that the Union Trust Company of the 
District of Columbia does hereby rent to the lessees, and the said lessees 
hereby accept safe numbered 3514 in the safe deposit vault of the said 
Company, at a yearly rental of $5.00 payable in advance, subject to the 
limitations, conditions and regulations above set out and made a part of 
this contract. The delivery of a copy of this contract with all the limita- 
tions, conditions and regulations stated thereon, together with two keys 
#1104 to said safe is hereby acknowledged and shall be and to be bind- 
ing to the parties hereto as long as said contract remains in force. 

The undersigned hereby agree that either or any of us may have 
access to said safe alone, subject to the limitations, conditions and regu~- 
lations forming part of the contract above set out and that upon the death 
of either or any, the survivor or survivors shall have access to the box 
and control of its contents, subject to the limitations and regulations 


above referred to. 
UNION TRUST COMPANY 
OF THE DISTRICT OF COLUMBIA 


By - /s/ J. E. Jansuk 
Manager, Safe Deposit Department. 


/s/ Ralph E. Henry 

/s/ Sarah E. Henry 
10 West Kirke St. 
Chevy Chase, Md. 


Mrs. 
Mother 


DEFENDANT'S EXHIBIT 7 


AUCHINCLOSS, PARKER & REDPATH 


“Tat 6865 T 
count Number Date - 1/31/55 


Client's Name (Please Print) - Mrs. Sarah E. Henry | 


Address - Check one for mailing: | 


Residence - 10 West Kirke St. Phone 
Chevy Chase 15, Md. 


ee 


* * * * j * 


Client's Bank - Union Trust Co. Wash. D.C. 


ents oe ea ne 


* * 
I am over 21 years of age and a citizen of - U.S.A. 
* * 
Client's signature - Mrs. Sarah E. Henry 


/s/ Samuel Biddle /s/ McC 2-3-55 
Registered Representative Branch Manager : Partner 


| 
[Back Of Defendant's Exhibit 7] 
Mrs. Henry is a very elderly lady. Her affairs appear to be con- 
ducted by her son Ralph D. Henry, retired Deputy Collector Internal Revenue, 
who conducts a bookkeeping and tax service in Bethesda, Md. Modest credit 
is indicated. | 


/s/ (initialed) 


DEFENDANT'S EXHIBIT 8 


Name Of Account Name Of Attorney 
Ralph D. Henry, joint acct. Ralph S. Henry 


__ Ralph VD. penry, joint ar. ee eee 


POWER OF ATTORNEY 


eee Ss —_o—=—oououmm* 
To The UNION TRUST COMPANY OF THE DISTRICT OF COLUMBIA 


KNOW ALL MEN BY THESE PRESENTS, That I, Ralph D. Henry 
joint acct. have constituted and appointed, and by these presents do constitute 
and appoint, Ralph S. Henry my true and Lawful Attorney, for me and in my 
name and stead, to sign my name to checks for the withdrawal of any funds 
now or hereafter on deposit to my credit with the UNION TRUST COMPANY 
OF THE DISTRICT OF COLUMBIA, and to endorse my name on all checks, 
notes, drafts, and other negotiable paper belonging to me or made payable 
to my order, for deposit to my credit with the said Bank; and generally to do 
and perform any and every lawful act and thing necessary to effect the same, 
with full power of substitution and revocation, hereby ratifying and confirm- 
ing whatever said Attorney or substitute may lawfully do in the premises. 

Witness my hand and seal this 14 day of April A. D. 1958. 


/s/ Ralph D. Henry 
jut acct 


/s/ Ralph S. Henry 
Attorney 


[Filed Nov. 24, 1959] DEFENDANT'S EXHIBIT 10 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


SARAH E. HENRY, ) 
Plaintiff ) 
vs. ; CIVIL ACTION NO. 442+59 
) 1 
) 


RALPH S, HENRY 
Defendant 


JUDGMENT 


This case having come on for trial on the 9th day of November, 1959, 
and the Court having concurrently issued its findings of facts and conclusions 
of law for the plaintiff, it is, by the Court, this 24th day of November, 1959, 

ORDERED, that Judgment in the sum FOURTEEN ‘THOUSAND ONE 
HUNDRED THIRTY-ONE DOLLARS FORTY-SIX CENTS ($14 131.46), with 
interest at six per cent from January 9, 1959, plus costs of this action, be 
and hereby is granted unto plaintiff. 


/s/ ¥F. Dickinson Letts 
Judge 


[Filed Nov. 24, 1959] | 


FINDINGS OF FACTS AND CONCLUSIONS OF, LAW 


1. This case was tried November 9, 1959. Although represented 
by counsel , defendant did not appear and no evidence was offered on his behalf. 


FINDINGS OF FACTS 


2. Plaintiff is resident in Montgomery County , Maryland. She is 
100 years old. In 1954, upon the death of her older son, her second son, 
Ralph D. Henry, came from California and offered to remain and manage 
plaintiff's affairs , involving substantial amounts. Plaintiff testified that 
she consented. To enable him to pay her house and similar bills, plaintiff, 
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on November 28, 1955, executed and delivered to the Union Trust Company, 
where she maintained her account, written authorization permitting him to 
draw checks upon the same. 

3. Defendant is the son of Ralph D. Henry. Sometime prior to 1958, 
defendant arrived here from California and took a private apartment in the 
City of Washington. He became of age sometime in March, 1958. On April 
14, 1958, without the knowledge or consent of plaintiff, Ralph D. Henry 
executed and filed with the said Trust Company a form of power of attorney 
to the defendant to sign Ralph D. Henry's name to checks for withdrawal of 
funds from the said joint account. Concurrently, the father and son jointly 
rented a lock-box at the Trust Company, without the knowledge, joinder or 
consent of plaintiff;|jbut for the safekeeping of plaintiff's substantial securi- 
ties. The exhibit shows the said box was surrendered by the defendant alone 
on February 18, 1959, - the father's name not appearing. 

4. Cancelled checks of the defendant, drawn upon the joint account, 
are in evidence. They include a number drawn to the order of defendant's 


mother, father and sisters, others for cash to himself, substantial payments 
for a high-fidelity record set, a Ford Thunderbird automobile, a fur coat 
or stole for his mother, costs of a Carribean cruise for defendant's family, 


his private apartment rent, phone and garage and numerous other purely 
personal uses - shown by department store sales slips signed by defendant 
and also in evidence. One such purchase was 10 shares of Broadway Hale 
Common stock bought in defendant's own name and referred to below. 
Plaintiff on the stand was asked in detail as to such purchases and denied 
any knowledge or approval thereof, or of the fact defendant had obtained 
access to her account. The total of the said checks is $15,318.64. They 
are dated April 21, 1958 to-January 9, 1959. 

5. It was stipulated that all funds in the account belonged to plaintiff. 

6. Subsequent to the filing of this action, defendant, by written bill, 
transferred and delivered unto plaintiff all of the articles still remaining 
in his apartment. The value thereof was $529.68. Likewise and shortly 
thereafter, defendant delivered to Plaintiff personal money orders for a 
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total of $324.50. Still later, defendant ordered that the Broadway Hale stock 
certificate be issued to plaintiff rather than himself and this was done. The 
total of these three deliveries by plaintiff amounted to $1, 187.18. The dif- 
ference, after crediting defendant with this amount against the $15,318.64 
checks drawn, - or $14,131.46, is the amount claimed by paint 
CONCLUSIONS OF LAW 

7. The Court has jurisdiction. 

8. Defendant produced no evidence whatever to meet _ plaintiff's show- 
ing, - but argued first that this suit should have been brought against de- 
fendant's father, who was in Maryland; and second, that defendant, being a 
joint owner of the bank account, had the legal right to Te any or all of 
it at will. 

9. Plaintiff answered the first point by showing that defendant's 
father was without assets and was ina different jurisdiction from defendant, 
and that the latter had assets in the jurisdiction of this Court which could be 
and were reached. To have sued the father would have availed nothing. The 
law does not require the doing of a vain and useless thing. La State U. v. 
Fleming, 265 F. 2 736; Gibson v. Dade County, 246 F. 2913; Orleans Parish 
v. Bush, 242 F, 2 156; Kelly v. Board of Education, 159 F. Supp. 272. 

10. Defendant was not a joint owner of the bank account. His power 
was limited to signing the name of his father to checks drawn on the account, 
- and all of the checks so were drawn. When plaintiff created the joint ac- 
count with defendant's father, it was done without consideration and the law 
presumes it was done for her convenience and with no intention that her son 
acquire title or ownership. Murray v. Gadsden, et al, 91 App. D.C. 38, 197 
F.2 194, and others cited therein; Thompson v. Thompson, 100 App. D.C., 

244 F.2 374; Imirie v. Imirie, 100 App. D.C. 371, 246 F.2 652. Plaintiff's 
intent and purpose was TO ENABLE HER SON TO PAY HER BILLS. There 


was no gift to him. Defendant, his son, could acquire from him no more than 

the father had. | 
That the funds belonged to the plaintiff was conceded throughout. 

The question is not one of legal right to draw on the account by either the 
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father or the son, but of the misappropriation of those funds after access 
was acquired. 

11. Finally, the three voluntary acts of partial restitution by the 
defendant were admissions that what he had acquired out of the account 
belonged to the plaintiff. This being true, the only question remaining is 
the margin between what he restored and the amount he took. The 
$15,318.64 total of the checks issued was not questioned. Against this the 
defendant is entitled to total credits for the restitutions amounting to 
$1,187.18 - balance $14,131.46. 

12. Judgment therefore will be entered for the plaintiff in the sum 
$14,131.46. 


/s/ F. Dickinson Letts 
Judge 
[ Certificate of Service] 


DEFENDANT'S EXHIBIT 13 


AUCHINCLOSS, PARKER & REDPATH 
* * x 


Period Ending 
IN ACCOUNT WITH: 1-31-55 


* * * 


MRS. SARAH E. HENRY 
10 W. KIRKE STREET 
CHEVY CHASE 15 MD. 


Bought Or eo% Balance 
Received Or Description Brice Debit Unless 
Long Marked Cr 


Jan. 31 1300 Amer Tel & Tel Co’ Rec * 0,00 
CV DEB 1961 2 1/2 
JD 15 Rec 


Security Position 
Amer Tel Tel Co 


Date 


DEFENDANT'S EXHIBIT 14 


AUCHINCLOSS, PARKER & REDPATH 
* * x 


Period Ending 2-28-55 


IN ACCOUNT WITH: 


MRS. SARAH E. HENRY 
10 W. KIRKE STREET 
CHEVY CHASE 15 MD. 


old Or Amount Balance 
Date **Delivered Or Description Price Debit Unless 
Short Debit Credit Marked Cr 
pe 


Feb. 3 Check 1687.93 : 


Feb. 4 1000 Amer Tel Tel Co 130 1/2 1300.71 
Feb. 4 CV DEB 1961 
21/2 JD 15 


Amer Tel Tel Co 1291/4 —-387.22 
CV DEB 1961 | 


2 3/4 JD 15 


ee ee 


DEFENDANT'S EXHIBIT 15 


| 
AUCHINCLOSS, PARKER & REDPATH 

WV 15901 Washington, D. C. Feb. 3, 1955 

Pay To The 


Order Of _ EXACTLY $1687 and 93 CTS DOLLARS s 687.93 


UNION TRUST COMPANY 
A/C SARAH E, HENRY | 


To: The Riggs National Bank | 
Washington, D. C. /s/ Auchincloss, Parker & Redpath 


a 
| 


FILE COPY 


In Account with 


MRS. SARAH E. HENRY 
10 W KIRKE STREET 
CHEVY CHASE 15, MD 


Account Number 
Off /Cm / Account / C 
1 29 6865 1 


C - Type of Account 


AUCHINCLOSS, PARKER & REDPATH 
Members of New York Stock Exchange 
and Other Exchanges 
Accounting Department 
52 Wall St., New York (5), N.Y. 
* * * 


x * x 


32758 


nner pagan oon 


Sold or 
Delivered or 
Short 


Date Bought or 
Received or 
Long 


Description 


Balance Income 
Debit Unless and 
Marked Cr. Segregation 


Amount 
Debit Credit 


SS eeu eee 


American Tel & Tel 
35 American Tel & Tel 
Check 
New York Central RR 
Ref & Imp A&O 4 1/2 2013 
Check 
American Tel & Tel 
New York Central RR 
Ref & Imp A&O 4 1/2 2013 
Check 
American Tel & Tel 


Rec 
172 1/8 599450 35.00 
599450 
Rec 
Rec 
112072 
Rec 
54 1/4 112072 
423804 


170 1/8 423804 


0 ee eeEE—Eee ee 


[NOTE: Above is first of eight monthly statements comprising 
Defendant's Exhibit 16] 
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[Filed April 20, 1961] 7 
VERDICT AND JUDGMENT : 

This cause having come on for hearing on the 17th day of April, 1961, 
before the Court and jury of good and lawful persons of this district, to wit: 

Kenneth C. Ballard Irving Love | 

Shea C. Chasen Vincent A. Thomas | 

Margaret A. Dowd Irma A, Zink | 

Joseph A. Wood Alicebell S. Mura | 

Millard Maienthal Hattie L. Tascietti 

John B. Pitman James A. Reilly : 
who, after having been duly sworn to well and truly try the issues between 
Sarah E, Henry, plaintiff, and Auchincloss, Parker & Redpath, Hugh D. 
Auchincloss, Edward R. Finkenstaedt , Joseph K. McCammon, Mark Sullivan, 
Jr., Millard F. West, Jr., Milton Lyons, Harry E. Moore , Robert T. Norman 
and James L. Quinn, defendants, and after this cause is heard and given to 
the jury in charge, they upon their oath say this 20th day of April, 1961, that 
they find for the defendants against said plaintiff by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiff take nothing by this 


action, that said defendants go hence without day, be for nothing held and 


recover of plaintiff their costs of defense. 
By direction of 


Judge Alexander Holtzoff By - /s/ Irene B, Burroughs 
Deputy Clerk. 


[Filed April 29, 1961] 
MOTION FOR A NEW TRIAL 


Comes now the plaintiff, by her undersigned counsel, and moves the 


Court for 2 new trial for the reasons hereinafter set forth: 

1. That the Court erred in directing the jury to return a verdict in 
favor of the defendants and against the plaintiff. 

2. That the Court erred as a matter of law in not submitting the 


case to the jury. 

3. That the Court erred in its application of the law to the evidence. 

4, That the testimony and the evidence shows conclusively that the 
plaintiff is entitled to recover from the defendants for the conversion of her 
securities and/or damages for their negligence in the wrongful sale and 
transfer of her securities. 

Plaintiff respectfully requests an oral hearing on this motion. 

/s/ E.W. Mollohan, Jr. 


/s/ Donald S. Caruthers 
McLachlen Bank Building 
Washington 1,D.C. 
Attorneys for Plaintiff 


[Certificate of Service] 


[Filed May 19, 1961] 
ORDER OVERRULING MOTION FOR NEW TRIAL 


Upon the coming on for hearing of the motion filed herein by plain- 
tiff, for a new trial, it is this 19th day of May, 1961, ordered that said 
motion be, and the same is hereby overruled. 


By direction of HARRY M. HULL, Clerk 


Alexander Holtzoff, Judge By - /s/ Irene B. Burroughs 
Deputy Clerk 


[Filed June 15, 1961] 
NOTICE OF APPEAL 


Notice is hereby given this 15th day of June, 1961, that the plaintiff, 
Sarah E. Henry, hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 20th 
day of April, 1961 and the order filed May 19, 1961 denying a Motion for a 
New Trial in favor of said defendants and against said plaintiff. 


/8/ E. W. Mollohan, Jr. 
Attorney for Plaintiff 
McLachlen Bank Building 
Washington 1,D.C. 


[Filed June 16, 1961] 
NOTICE OF APPEAL 


Notice is hereby given this 16th day of June, 1961, that Defendants 
and Third Party Plaintiffs: Hugh D. Auchincloss, Edward R. Finkenstaedt , 
Joseph K, McCammon, Mark Sullivan, Jr., Milton Lyons, Harry E. Moore, 
Robert T. Norman, James R. Quinn, and Millard F. West, Jr., hereby appeal 
to the United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 13th day of September, 1960, and made 
final by judgment of the 20th day of April, 1961, and denial of motion for 
new trial of May 19, 1961, in favor of Union Trust Company of the District 
of Columbia and The Riggs National Bank of the District of Columbia, Third 
Party Defendants, against said Defendants and Third Party Plaintiffs. 
/s/ Alexander M. Heron 
/s/ Preston C. King, Jr. 
/s/ Edgar T. Bellinger 
Attorneys for Defendants and 
Third Party Plaintiffs 


707 Munsey Building 
Washington 4, Ms Cc. 


[Filed June 26, 1961] 
OPINION 


E. W. Mollohan, Jr., and Donald S, Caruthers, both of Washington, 
D. C., for the plaintiff. 

Preston C. King, Jr., and Edgar T. Bellinger, both of Washington, 
D. C., for the defendants. . 


This is an action for the conversion of certain securities owned by 
the plaintiff. The matter is now before the Court on a motion for a directed 
verdict made by the defendants at the close of the entire case. 

The plaintiff in this action, Sarah E. Henry, is an estimable elderly 
lady one hundred years old. The defendants are members of a stock broker- 


age and investment firm. The plaintiff contends that certain securities be- 


longing to her were wrongfully delivered to the defendants by one of her sons, 
and that the defendants wrongfully sold those securities. The defense is that 
the son was clothed with indicia of apparent or ostensible authority, on which 
the defendants hada right to rely, that they relied upon them in good faith 

and sold the securities by the direction of the son and remitted the proceeds 
to the plaintiff. 

There are certain facts that are in dispute and the Court will not re- 
fer to them because on such a motion as that presented here the facts must 
be considered most favorably from the standpoint of the plaintiff. The un- 
disputed facts, however, are sufficient to warrant the Court in directing a 
verdict in favor of the defendants, without regard to the other contested issues. 

The salient facts in this case are as follows. The plaintiff was the 
owner of certain securities. She had been in the habit of depending on her 
son, William Henry, to transact business for her and to handle some of her 
money matters for her. In 1954 William Henry died. A younger son, Ralph, 
who had been living in California, immediately came to Washington, moved 
into his mother's house and took up the task of handling some of his mother's 
affairs. 
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On June 28, 1954, the son, Ralph D. Henry, and the plaintiff, Sarah E. 
Henry, jointly leased a safe deposit box at a bank in this city known as the 
Union Trust Company of the District of Columbia. The contract for the leas- 
ing of the safe deposit box was signed jointly by the plaintiff and by the son. 
The plaintiff testified that her securities from then on were kept in this safe 
deposit box. Obviously, both the plaintiff and her son had access to the safe 
deposit box, and the plaintiff impliedly consented to access | of this type. 

On February 3, 1955 the son arranged to open an account in his mother's 
name with the defendants' stock brokerage house. The application for opening 
the account was signed by the plaintiff personally and the application stated 
that the client's bank was the Union Trust Company. : 

On November 28, 1955 the plaintiff and her son opened a joint checking 
account in the Union Trust Company. The signature card in the bank's files 
was signed both by the plaintiff personally and by the son. | ‘Subsequently, on 
April 14, 1958 the son, Ralph D. Henry, designated his son, that is, the plain- 
tiff's grandson, Ralph S. Henry, as an attorney in fact to igs checks on the 
account. 

In the year 1958, the son from time to time delivered stock certificates 


belonging to his mother and purporting to have been endorsed in her name, to 
the defendants with instructions to sell the stock. These certificates had been 
kept in the safe deposit box to which reference has been made. The defendants 
sold the certificates , as instructed by the son, from time to time, and made 
out checks for the proceeds of the sales to the order of the plaintiff, Sarah E. 
Henry. The endorsements on these checks show that they ware deposited 


either to the account of Sarah E. Henry, or the joint account heretofore men- 
tioned in the Union Trust Company. The son and erameos drew checks 
against the joint account for their own purposes. 

The foregoing constitute the salient facts on which ithe rights of the 
parties depend. This brings us to a consideration of the applicable principles 
of law. | 

What is known as apparent authority of an agent or ostensible author- 
ity or agency by estoppel, as it is variously called, has been very aptly defined 


140 


in the Second Edition of the Restatement of the Law on Agency. In Section 
27, Chapter 3, it is stated that: 
‘Apparent authority to do an act is created as to a third person 
by written or spoken words or any other conduct of the principal which, 
reasonably interpreted, causes the third person to believe that the 


principal consents to have the act done on his behalf by the person 
purporting to act for him.” 


And, again, the Restatement states: 

"For apparent authority there is the basic requirement that the 
principal be responsible for the information which comes to the mind 
of the third person, similar to the requirement for the creation of 
authority that the principal be responsible for the information which 
comes to the agent. Thus, either the principal must intend to cause 
the third person to believe that the agent is authorized to act for him, 
or he should realize that his conduct is likely to create such belief.” 


The Supreme Court has approved this doctrine and has applied it in 
Bronson’s Executor v. Chappell, 12 Wall. 681, 683. The Court stated: 
"Where one, without objection suffers another to do acts which 
proceed upon the ground of authority from him, or by his conduct 
adopts and sanctions such acts after they are done, he will be bound, 
although no previous authority exists, in all respects as if the re- 
quisite power had been given in the most formal manner. If he has 
justified the belief of a third party that the person assuming to be 
his agent was authorized to do what was done, it is no answer for him 
to say that no authority had been given, or that it did not reach so far, 
and that the third party had acted upon a mistaken conclusion. He 
is estopped to take refuge in such a defense. Ifa loss is to be borne, 
the author of the error must bear it. If business has been transacted 
in certain cases it is implied that the like business may be transacted 
in others." 


And, again, the Court says: 
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"Under such circumstances the presence or absence of authority 
in point of fact, is immaterial to the rights of third persons whose 
interests are involved. The seeming and reality are followed by the 
same consequences. In either case the legal result is the same." 


In this case, by leasing a safe deposit box jointly with the son, by 
permitting her securities to be kept in this safe deposit bor, and by opening 
an account with the defendants as well as a joint checking account with the 
son in the Union Trust Company, the plaintiff, unwittingly perhaps, conferred 
upon the son apparent or ostensible authority to handle the securities for 
her. The fact that some of the endorsements on the certificates were clever 
forgeries does not change the situation. | 

A case that is practically on all fours, both as to the facts and the 
law, is the decision of the Supreme Court in National Safe Deposit Co. v. 
Hibbs, 229 U. S. 391. This case arose in the District of Columbia courts. 
The facts were very similar to those involved in the case at bar. The plain- 
tiff bank had made a loan to a customer, who deposited with the bank certain 
stock certificates as collateral security. An employee of the bank, who had 
been a trusted subordinate for many years, took the certificates out of the 
bank's vault and delivered them to the defendant stockbrokers, with instruc- 
tions to sell them. These certificates were sold and the! idishonest employee 
of the bank received a check for the proceeds, which he subsequently cashed. 
Suit was brought by the bank against the broker for the value of the stolen 
stock certificates. The Court held that the bank was not entitled to recover, 
and its decision was affirmed by the Court of Appeals of the District of 
Columbia and then by the Supreme Court of the United States. In the course 
of its opinion, the Supreme Court stated (p. 398): | 

"By the custom of banks, brokers and others dealing in stock, 

which custom was known to the Bank, the possession of stock cer- 

tificates assigned in blank and attested, as were the certificates 

here in controversy, has been recognized, in the absence of knowledge 

or cause of suspicion to the contrary, as evidence of ownership or of 

authority to sell, pledge or otherwise deal with guch certificates as 


the owner might do.” 


And, again, the Court stated: 

"In this case conflicting legal principles are invoked and relied 
upon. For the defendant in error the familiar principle 'that where 
one of two innocent persons must suffer by the acts of a third, he who 
has enabled such third person to occasion the loss, must sustain it’ 
is advanced. The plaintiff in error invokes the principle that where 
the owner of property, such as stock certificates, has lost it by the 
criminal or fraudulent act of another, the owner not voluntarily or 


negligently conferring upon such another the indicia of ownership or 


apparent title , cannot be deprived of his property by the attempted 
transfer of title to a third person for value, no matter how innocent 
the purchaser may be of knowledge of the crime or fraud by which 
the property was acquired." 


And then the Court goes on to make the following significant observation: 
"Stock certificates are a peculiar kind of property. Although 
not negotiable paper, strictly speaking, they are the basis of com- 
mercial transactions large and small, and are frequently sold in open 


market as negotiable securities are.” 


Finally, the Court says: 

"Here one of two innocent persons must suffer and the question 
at last is, Where shall the loss fall? It is undeniable that the broker 
obtained the stock certificates, containing all the indicia of owner- 
ship and possible of ready transfer, from one who had possession 
with the Bank's consent, and who brought the certificates to him, 
apparently clothed with the full ownership thereof by all the tests 
usually applied by business men to gain knowledge upon the subject 
before making a purchase of such property. On the other hand, the 
Bank, for the legitimate purpose, with confidence in one of its own 
employees, entrusted the certificates to him, with every evidence of 
title and transferability upon them. The Bank's trusted agent, in 
gross breach of his duty, whether with technical criminality or not 


is unimportant, took such certificates, thus authenticated with evidence 
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“of title, to one who in the ordinary course of business sold them to 


parties who paid full value for them. In such case we think the 
principles which underlie equitable estoppel place the loss upon him 
whose misplaced confidence has made the wrong possible.” 


An expert witness testified in this case that , where a customer brings 
a stock certificate to a bank or a banking house for sale and that certificate 
purports to have been endorsed by another customer , the custom in the bank- 

_ing community is to accept such certificate for sale at the direction of the 

customer bringing it to the bank. | 

On the undisputed facts it is clear, beyond peradverture of a doubt, 
that the defendants violated no legal or moral duty and are not under any 
legal or moral obligation to reimburse the plaintiff for her unfortunate loss, 


a loss which she suffered through the perfidy of her son and grandson. 


In the light of these considerations, the Court will direct a verdict 
| 


in favor of the defendants. | 

| 

/s/ Alexander Holtzoff 
United States District Judge. 

| 
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(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. The question is whether or not the Court below erred in direct- 
ing a verdict for the appellees in view of the fact that there were 
numerous substantial and material disputed questions of fact. 

| 


2. The question is whether or not the Court below considered 
facts and evidence most favorable from the standpoint of the appellant 
before granting the motion for a directed verdict. | 


3. The question is whether or not the Court below erred in its ap- 


plication of the law to the evidence in the case. 


4. The question is whether or not the Court below erred in its 
interpretation of the cases of National Safe Deposit Savings & Trust 
Company v. Hibbs, 229 U.S. 391, and John T. Townsend, Executor of 
Fred Bronson, dec., etc. v. Edward Chappell, et al., 12 Wallace 681. 


5. The question is whether or not the Court below erred in holding 
that appellant's son, Ralph D. Henry, had apparent or ostensible authority 
to sell appellant's securities. ! 


6. The question is whether or not the Court below erred in declin- 
ing to apply the law as set forth in the case of Western Union Telegraph 
Company v. Davenport, 97 U.S. 369, 24 L. Ed. 1047. 


7%. The question is whether or not the Court below erred in declin- 
ing to hold that the appellees transferred appellant's securities in viola- 
tion of Title 28:2901 of the District of Columbia Code, 1951 Edition. 


8. The question is whether or not the Court below erred in 
dismissing the partnership as a party defendant in view of the fact that 
it is a limited partnership formed under the Limited Partnership Act of 
the District of Columbia, Title 41:101, et seq., District of Columbia Code, 
1951 Edition. ! 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 
No. 16,503 


SARAH E. HENRY, 


Appellant, 


Vv. 


AUCHINCLOSS, PARKER & REDPATH, 
a partnership and 
HUGH D. AUCHINCLOSS, et al., 


Appellees 


APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from the final judgment of the United 
States District Court for the District of Columbia directing 
a verdict in favor of the appellees. The action is one for damages for 
the unauthorized sale by the appellees of securities of the appellant. The 
judgment was entered on the 20th day of April, 1961, (CJA 135), and the 
Motion for a New Trial was denied on the’ 19th day of May, 1961 (CJA 
136). The Notice of Appeal was filed on the 15th day of June, 1961 (CJA 
137). 


This Court has jurisdiction of this appeal under Section 1291, Title 
28 U.S. Code, and Rule 73 of the Federal Rules of Civil Procedure. 


2 
STATEMENT OF THE CASE 


The appellant, Sarah E. Henry, was 102 years old in August of this 
year. At the time of the occurrence of the acts complained of she was 
98 to 99 years of age (CJA 13). 


The appellees admitted that in early January of 1958 and for some- 
time prior thereto that the appellant was the owner of the securities 
involved in this action. 


The appellees are engaged in the security brokerage business in 
the District of Columbia under the firm name and style of Auchincloss, 
Parker & Redpath. According to the records in the Clerk's Office of the 
United States District Court for the District of Columbia this partnership 
was formed and exists under Title 41:101 et seq. of the District of 
Columbia Code, 1951 Edition, also known as the Limited Partnership Act 
of the District of Columbia (CJA 12). 


The appellant testified that all of said securities were sold without 
her knowledge and authorization and that she did not empower anyone to 
sell them for her (CJA 18). She further testified she was not acquainted 
with the brokerage firm of Auchincloss, Parker & Redpath, and that she 
had never been in their office; that no one from their office ever came to 
see her, and that she never received any notification from appellees that 
they had sold her securities (CJA 18). 


She testified that her oldest son, William F. Henry, had managed 
her affairs for many years prior to his death in June of 1954 (CJA 13). 
That after her son William's death, her other son, Ralph D. Henry, came 
to live with her, and that she authorized her son Ralph to attend to her 
household affairs and pay her bills because of her failing eyesight (CJA 
14). The appellant denied that the signatures appearing on the photostatic 


copies of said securities (those that were legible enough to see) were her 
signatures (CJA 14, 15, 16, 17). 
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The appellant did not receive any benefits from the money which 


was realized from the sale of said securities nor did she receive any of 
the money received from the sale of said securities (CJA 19). 


The appellant never saw any of the monthly bank statements cover- 
ing her bank account, and probably because of her poor eyesight, she was 
unable to check the bank statements (CJA 14, 20). | 


Shortly after June 23, 1954 the appellant arranged with her bank, 
the Union Trust Company of the District of Columbia, to permit her son, 
Ralph D. Henry, to draw checks on her account (CJA 19). 


The securities were sold at various times during the year 1958 and 
after each separate sale of some of the securities the appellees drew 
their check for the net proceeds of the sale payable to the order of Sarah 
E. Henry and delivered said checks to some persons other than appellant. 
There were 11 of these checks totalling $33,687.53. The appellant denied 
ever seeing any of these checks or deposting them to her account and that 
she never knew that her securities were being sold or the checks deposited 
to her account (CJA 18). She further denied authorizing anybody to 
receive the checks or deposit them in her bank account (CJA 18). 


The appellees took the deposition of appellant's son, Ralph D. Henry, 
by written interrogatories. This son had returned to California in early 
1959 and the written interrogatories were submitted to him in California. 
The appellees introduced in evidence the interrogatories and their 
answers (CJA 24). This witness of the appellees stated that his mother's 
securities were kept in a joint safe deposit box in the Union Trust Com- 
pany of the District of Columbia (CJA 25). He denied that his mother had 
an account with the appellees’ firm (CJA 25), although he|admitted that the 
alleged signature of the appellant appearing on the signature card dated 
January 31, 1955 of Auchincloss, Parker & Redpath appeared to be her 
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signature (CJA 25, 26). This witness of the appellees admitted that the 
signature appearing on the check of the appellees drawn to the order of 
Sarah E. Henry dated March 10, 1958 in the amount of $5,994.50 was his 
and that the deposit slip of the Union Trust Company for said check was 
likewise in his handwriting and that he had made said deposit. This 
witness admitted that it was his writing on almost all of the other 11 
checks of the appellees and the deposit slips in connection therewith 

(CJA 28, 29, 30; 31, 32). On several of said checks and deposit slips 
this witness stated that several of the endorsements on said several 
checks were printed and that he couldn't identify printing,CJA 31, 32, 34). 
However, he admitted that practically all of the 11 checks of the appellees 
were deposited by him (CJA 28, 29, 30, 31, 32, 35). 


The appellant admitted that she had authorized the Union Trust 
Company to allow her son, Ralph D. Henry, to have access to her safe 
deposit box (CJA 35). 


The appellees’ witness, a questioned document expert, Charles 
Andrew Appel, Jr, testified that at least 11 of the certificates of stock 
owned by the appellant containing the signatures "Sarah E. Henry" were 
written by someone other than the appellant, Sara E. Henry (CJA 93, 94). 
He also testified that some of the securities had been signed in his opinion 
by Sara E. Henry (CJA 94). 


Appellees' witness, Harry E. Moore, a retired employee or partner, 
testified that the signature of an account card of Auchincloss, Parker & 
Redpath dated July 24, 1946 was the signature of William F. Henry who 
was appellant's oldest son (CJA 37, 38), and who died on or about June 23, 
1954 as aforesaid. This witness also testified that he had never met the 
appellant (CJA 39). In addition, he testified that no one in Auchincloss, 
Parker & Redpath knew anything about the transactions he had been hand- 
ling for William F. Henry "in relation to his relationship to Ralph D. 
Henry"; so that any sales or purchases by Ralph D. Henry would have no 
relation to the prior transactions of William Henry (CJA 41). This 
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witness also testified that he did not follow their office procedar and 
write to the bank for a reference on appellant (CJA 39). 


Appellees' witness, Samuel Biddle, testified that the information he 
obtained concerning appellant came from Ralph D. Henry; and not until 
sometime later did he make any examination to determine whether or not 
the Henry family had had any accounts with the firm. When he did make 
such an examination he discovered only that a Mr. William F. Henry had 
done business with their office previously (CJA 42). | 


The appellees relied solely upon oral instructions from Ralph D. 
Henry to sell appellant's securities, and admitted that Ralph D. Henry 
stated he only had oral instructions from his mother to sell the securities 
(CJA 46). | 


STATEMENT OF POINTS 


1. The Court erred in directing the jury to return a verdict for the 
appellees after finding that there were issues of fact in dispute. 


2. The Court erred in finding that the appellant had a brokerage 
account with the appellees when this was a disputed material fact, and the 
appellant testified categorically that she had never opened an account 
with the appellees or authorized anybody on her behalf to do so and her 
testimony that she did not have said account with appellees was corrobo- 
rated by one of appellees’ witnesses. 


3. The Court erred in finding that the appellant ie an applica- 
tion for opening an account with the appellees when the appellant denied 
ever transacting any business with or having an account with the appel- 
lees, which denial was corroborated by one of appellees’ witnesses. 


4. The Court erred in refusing to permit the jury to render a 
verdict upon the disputed evidence, and in directing a verdict for the ap- 
pellees after finding disputed facts in favor of the appellees. 
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5. The Court erred in finding that the appellees relied upon the 
ostensible and apparent authority of the appellant's son, Ralph D. Henry, 
when in fact the evidence clearly showed that appellees had no knowledge 
of how the son came into possession of appellant's securities. 


6. The Court erred in finding that the appellant, by permitting her 
son, Ralph D. Henry, to become a joint lessee of a safe deposit box in 
which she kept her securities, gave to her son ostensible or apparent 
authority for him to remove said securities and sell them to or through 
the appellees. 


7. The Court erred in finding that appellant's son had authority to 
remove appellant's securities from her safe deposit box or to sell said 


securities. 


8. The Court erred in finding that the appellant had an account 
with or authorized anyone on her behalf to open an account with the ap- 
pellees’ brokerage firm for any purpose. 


9. The Court erred in failing to find that the appellees sold appel- 
lant's securities on the sole order and instruction of a person other than 
the appellant, and delivered the checks in payment of the net proceeds of 
said securities to a person other than the appellant without in any manner 
investigating or affirming the right or authority of said person to sell ap- 
pellant's securities. 


10. The Court erred in not finding that the appellees had converted 


some of appellant's securities to their own use. 


11. The Court erred in holding that the son had ostensible or ap- 
parent authority to sell the appellant's securities and receive the checks 
in payment thereof. 


12. The Court erred in its application of the law to the facts of 
this case. 


13. The Court erred in applying the doctrine of estoppel under the 
facts of this case. 
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14, The Court erred in finding that although a number of the se- 
curities contained forged signatures thatthe titles to appellant's securities 
were lawfully transferred to others by the appellees. | 


15. The Court erred in mis-interpreting the law as contained in 
the National Safe Deposit Savings & Trust Company of the District of 
Columbia v. Hibbs, 229 U.S. 391. 


16. The Court erred in holding that the appellees were innocent 


persons in the transactions complained of and therefore that the loss 
must be borne by the appellant whose acts enable a so- ~called third person 
to cause the loss. 


17. The Court mis-interpreted the testimony of the expert witness, 
William W. Williams. 


18. The Court erred in denying the appellant's motion for a new 
trial. 


19. Findings of Fact of the Court below are clearly erroneous in 
view of the evidence and testimony in the case; and the Court erred in ap- 


plying the law in this case. 


20. The Court erred in not permitting the jury to pass upon the is- 
sue of negligence of the appellees in accepting, selling and transferring 
appellant's securities without contacting the appellant or investigating the 
right of Ralph D. Henry to deliver, sell and transfer said securities. 


21. The Court erred in holding that the limited partnership, 
formed under Title 41, Sections 101 through 131 of the District of 
Columbia Code, 1951 Edition, is not a suable entity and dismissing said 
partnership as a party defendant. 


22. The Court erred in not finding: that appellant's securities were 
sold in violation of Title 28, Sections 2901 through 2923 of the Code of 
Laws for the District of Columbia, 1951 Edition. | 


8 
SUMMARY OF ARGUMENT 


The Court erred in granting appellees’ motion for a directed 
verdict for the following reasons: 


The Court recognized that there were questions of fact in dispute 
which must be considered most favorably from the standpoint of the 
appellant, but, nevertheless, found certain substantial and material 
disputed facts in favor of the appellees in granting their motion for a 
directed verdict. The Court found that the appellant had an account 
with the appellees, which not only the appellant repeatedly denied, but 
which fact was'also denied by the appellees’ witness, Ralph D. Henry. 


The Court erred in finding that Ralph D. Henry had apparent or 
ostensible authority to sell appellant's securities and that the appellees 
relied upon this apparent or ostensible authority. The evidence 
clearly shows that the appellees relied upon nothing other than the 
statements of one Ralph D. Henry that he had oral authority to sell 
the securities owned by his mother. The appellees admittedly did not 
know whether the appellant was alive or dead, had never met her, and 
made no attempt to substantiate the oral statements made to them by 
Ralph D. Henry who was unknown to them when he presented the first 
securities which they sold. It clearly appears from the testimony 
that Sarah E. Henry made no statement or representation of whatever 
kind or nature to appellees, and therefore it is obvious that they could 


not have relied upon any act or deed of Sarah E. Henry. It, therefore, 


logically follows that the doctrine of apparent or ostensible authority 
is wholly inapplicable to this case. 
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The Court below in its written opinion filed on June 26, 1961 
(CJA 138) cited several cases in support of its decision granting 
the motion for a directed verdict. These cited cases properly 
interpreted furnish no support for the Court's decision and the 
Court rejected the law as set forth in the authorities submitted by 
the appellant which were applicable to the question presented. 


The Court erred in finding that Ralph D. Henry had apparent 
or ostensible authority to sell appellant's securities when as a 
matter of fact the appellees failed to comply with the requirements 
of the Uniform Stock Transfer Act of the District of Columbia, 
Title 28, Sec. 2901, et seq. of the District of Columbia Code, 1951 
Edition, which Act provides that title to a certificate and to the 
shares represented thereby can be transferred only upon certain 


conditions which were not met by Ralph D. Henry and the appellees. 


The Court erred in dismissing the partnership as a party 
defendant on the grounds that it was not a suable entity. | The 
Court proceeded on the theory that at common law a partnership 
was not a suable entity, and failed to recognize the fact that the 
partnership was formed under the Limited Partnership Act of the 
District of Columbia under the provisions of Title 41:101, et seq., 
of the District of Columbia Code, 1951 Edition. As the partner- 
ship was formed under said statute, it is a suable entity under its 
partnership name thereunder, as well as under the provisions of 
Rule 17 (b) of the Federal Rules of Civil Procedure. | 


10 
ARGUMENT 


The Court stated in its decision directing a verdict for the appellees 
that “there are certain facts that are in dispute and the Court will not refer 
to them because on such a motion as that presented here the facts must be 
considered most favorably from the standpoint of the plaintiff." Therefore, 
the disputed facts which the Court considered most favorable to the appel- 
lant would appear to be whether or not the appellant had an account with 
the appellees, whether or not her genuine signature appeared on appellees' 
Exhibit #7 which the appellees contend was a signature card for the pur- 
poses of opening an account, how appellees acquired Exhibit #7, and whether 
or not the genuine signature of the appellant appeared as an endorsement on 
10 of the 24 stock certificates sold or transferred. The appellees conceded 
that they did not see the appellant sign said Exhibit #7 which they refer to 
as a signature card nor were they sure how the signature card was re- 
ceived by them. The appellant repeatedly testified that she never had an 
account with the appellees; that she never had any contact with appellees 
whatsoever in person or by mail; that she never received notice from the 
appellees concerning the sale of her securities; that she never received 
any money from the sales of her securities; that she never authorized the 
appellees to sell her securities; that she had no knowledge they were being 
sold. 


The appellees introduced in evidence the deposition of Ralph D. Henry, 
son of the appellant, and in the interrogatories he was asked the question 


"Q. Did your mother have an account at the investment bank- 
ing firm of Auchincloss, Parker & Redpath in the District 
of Columbia ? 


"A. She did not have an account with them.” 


The appellant testified that she did not give any authorization to anybody 
to sell her securities, and stated the very obvious and good reasons why 
she did not want them sold. The only evidence tending to show that her 
endorsement appeared on certain certificates was that of appellees' 
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witness, Appel, an examiner of questioned documents. This witness ad- 


mitted the endorsements of 14 certificates of stock purporting to be the 
signature of the appellant were in his opinion forgeries. None of the 
signatures on the 24 stock certificates purporting to be ‘the signature of 
Sarah E. Henry were witnessed and attested by anyone, were not signed 
by Sarah E. Henry in the presence of the appellees, although said alleged 
signatures were guaranteed by the appellees, Auchincloss, Parker & Red- 
path in order to complete the sale or transfer of her securities. 

The Court in its opinion stated that one of the facts which confer 
apparent or ostensible authority upon her son was the fact that she had 
opened an account with the appellees. The appellant and the appellees' 
witness having testified to the contrary made this a question of fact for 
the jury to determine. The Court further found that by leasing a joint 
safe deposit box with her son, and by permitting her securities to be kept 
in that safe deposit box and the opening of a joint checking account with 
her son conferred upon the son apparent or ostensible authority to handle 
the securities for her. There is no evidence in the record to show that 
the appellees had any knowledge of the fact that the appellant had a joint 
safe deposit box with her son Ralph D. Henry or that they had any knowl- 
edge of the fact that she had a joint checking account with her son or any 
knowledge of the fact that she kept her securities in a joint safe deposit 
box with her son. Therefore, the appellees in selling and transferring her 
securities did not in any manner whatsoever rely upon these facts as 
apparent or ostensible authority for her son to sell her securities. None 
of these facts were within the knowledge of the appellee s. However, it 
does appear from the record that appellees failed to make any inquiry as 
to how the man presenting himself to be Ralph D. Henry came into posses- 
sion of the securities which they sold and tnsnslerred) without any investi- 
gation. 

From the testimony of the appellees as well as the appellant it 


appears that the appellees wrongfully misplaced their trust and confidence 
in one Ralph D. Henry, to the damage of the ere | The appellees 
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testified they had never seen the appellant, Sarah E. Henry, and that they 
did not even take their customary precaution of writing to the bank given 

as a reference by Ralph D. Henry. The first contact of the appellees in 
1958, by one representing himself to be Ralph D. Henry, had all the neces- 
sary elements to arouse the suspicion of the appellees as to the ownership 
of or authority to sell the securities. One of the first certificates pre- 
sented was blark as to the endorsement, purporting to be endorsed in the 
presence of Sarah E. Henry and sold, assigned and transferred to Ralph D. 
Henry. The appellees erased both signatures, and guaranteed the erasures. 
The secord certificate purported to be endorsed by Sarah E. Henry, was 
unattested and sold, assigned and transferred to Ralph D. Henry and ap- 
pointed Ralph D. Henry to transfer the stock on the books of the company. 
Again the appellees erased all signatures and guaranteed the erasures. 

The appellees testified that they did not know as a matter of fact that 

Ralph D. Herry had a mother named Sarah E. Henry or if he did whether 
she was living or dead. The appellees admitted that they relied solely upon 
the representations of the one holding himself out to be Ralph D. Henry. 
Such conduct on the part of the appellees in placing their confidence and 
trust in Ralph D. Henry, knowing he was not the true owner of the securities 
constitutes gross and inexcusable negligence for which appellees should 
sutrer the loss rather than the appellant. Surely the appellees should not be 
permitted at this late date to claim an advantage and escape liability by 
reason of facts of which they had no knowledge at the time of their acts and 
therefore could not have relied upon in selling and transferring appellant's 


securities. 


The case of National Safe Deposit Savings & Trust Company v. Hibbs, 
229 U.S. 391, may be distinguished from the case at bar in the following 


respects: 


The cited case was submitted to the Court on an agreed statement 
of facts, trial by jury having been waived by the parties. The owner of the 


securities was not involved, but the bank as pledgee of the securities sought 
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to recover for conversion from a broker by reason of the sale of the 


securities upon the order of an employee representing himself to be the 
owner of the securities. The securities were duly signed by the owner 
and his signature attested upon delivery to the bank as collateral fora 
loan. | 


In the cited case the blank transfer and power of attorney on the 
back of the securities had been formally executed by the party to whom 
they were issued and attested in blank and again attested by the bank em- 
ployee, and in the case at bar none of the securities were formally exe- 
cuted by the party to whom they were issued and attested, and in the case 
at bar some of the securities were admitted by a witness of appellees to 


be forgeries. 


In the cited case the broker required the person delivering the stock 
to the broker also to attest the signature of the true owner and original 
attesting witness in that their signatures were unknown to the broker. In 
the case at bar the broker did not require any formal endorsement and 
attestation before selling and transferring the securities upon their guar- 
antee of the genuineness of the signature of the appellant Sarah E. Henry, 
without any attestation. 


In the cited case the bank employee Myers was general bookkeeper 
and assistant note teller and as part of his duties he was to receive from 
one of the officers of the bank securities for the purpose of delivering 
same to customers entitled thereto by payment of the loan secured there- 
by. He made request of the Secretary of the bank for delivery of certain 
securities which were formally endorsed and attested in blank and the 
Secretary, fully aware of this fact, knowingly and willingly delivered 
possession of the securities to the employee Myers to be delivered to the 
true owner. Myers took the securities to a broker and requested that 
they be sold for him. The signature of the endorser and the original 
attesting witness being unknown to the broker, he required Myers to 
further attest to the signature of the endorser and the attesting witness. 
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This is not similar to the facts in the present case, for here, the secu- 
rities were not formally endorsed and attested. None of the securities 
were attested by anyone and the appellees did not require the one present- 
ing the certificates to attest the alleged signature of the owner of the 
securities. The appellees were on notice that the securities were not 


owned by the party presenting them for sale. 


It is believed that the National Safe Deposit Savings & Trust Com- 
pany v. Hibbs case turned upon the following statements of the Court: 


1. "By the custom of banks, brokers, and others dealing in 

stock, which custom was known to the bank, the possession 

of stock certificates assigned in blank and attested, as were 

the certificates here in controversy, has been recognized, 

in the absence of knowledge or cause of suspicion to the con- 

trary, as evidence of ownership or of authority to sell, 

pledge, or otherwise deal with such certificates as the owner 

might do." 
Here the bank knew the custom that certificates signed in blank and at- 
tested in the absence of knowledge or cause of suspicion to the contrary 
was evidence of ownership. The certificates of the appellant herein were 
not endorsed and attested, nor did she voluntarily or knowingly part with 
possession of her securities. The fact that her son had access to her 
securities, a fact unknown to the defendants, presents an entirely differ- 
ent question and there was ample cause for the appellees to be suspicious 
of the validity of the proposed sales. The appellant did not voluntarily or 
negligently confer upon anyone the indicia of ownership or apparent title 
to her securities. The difference between genuine endorsements and at- 
testing witness and a further attesting witness as against forged signa- 
tures of the true owner and unauthorized sale without knowledge of the 
true owner presents an entirely different question of law. Also in the 
cited case the broker believed the bank employee presenting the securities 
for sale was the true owner. In this case appellees knew that the person 


presenting the securities was not the true owner. 


_~ 7. — FE 
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In the cited case the Court stated: 


"It is undeniable that the broker obtained the stock 
certificates, containing all the indicia of ownership and 
possible of ready transfer, from one who had possession 
with the bank's consent, and who brought the certificates 


to him, apparently clothed with the full ownership thereof 
by all the tests usually applied by business men to gain 


knowledge upon the subject before making a magia of 
such property. On the other hand, the bank, for a legitimate 
rpose, with confidence in one of its own employees, in in- 


trusted the certificates to him, with every evidence of title 

and transferability upon them.” (Underscoring supplied 
The Court further stated: 
"But in a case like the present, the agent has eet in- 

trusted with the converted property, and it is totally im- 

material whether, by a stretch which extends larceny beyond 

the true field of trespass, his wrong has been eee within 

the criminal law or not.” 

There is no evidence in this case that the appellant ever intrusted 
Ralph D. Henry or anyone else, after the death of her oon William, with 
her securities which were sold by the appellees. On the contrary, appel- 
lant's Exhibit #3 shows that she gave her attorney, Warren Grimes, a 
receipt for the securities after the death of William. The most that can 
be inferred from the evidence is that Ralph D. Henry had access to the 
securities in that he could enter the joint safe deposit box. Again we re- 

| 
state this fact was unknown to appellees and they did not rely upon it when 
selling appellant's securities and placing the proceeds of the sales in the 
hands of some person other than the appellant. 


| 
In directing the jury to return a verdict for the appellees, the Court 


also relied upon the case of John J. Townsend, Executor of Frederick 


Bronson, dec., etc. v. Edward Chappell, et al., 12 Wallace 681. The facts 
in the cited case are entirely dissimilar from the case at bar. In the 
cited case one Bostwick had advertised and otherwise held himself out 
for a period of 12 or 14 years as the agent of Bronson. This advertising 
and holding out to the public was well known to Bronson, and Bronson had 


never by any act or deed indicated to anyone that Bostwick was not his 
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agent. The gravamer of the decision is to the effect that where written 
evidence of the appointment of an agent is not required, it may be implied 


from circumstances. Such circumstances are the acts of the agent and 


their recognition or acquiescence by the principal. Also, when the prin- 
cipal has justified the belief of the third party that the person assuming 


to be his agent was authorized to do what was done, it is no answer for 
him to say that no authority had been given, or that the third party had 
acted upon a mistaken conclusion. In sucha case estoppel is a good de- 
fense. However, in the case at bar, Mrs. Henry had done no act, at least 
within the knowledge of the appellees, that would imply that her son was 
her agent or had authority to have possession of her securities much less 
direct that they be sold. In addition, in the cited case the written contract 
signed by Bronson and the defendants therein had written thereon language 
to the effect that Bostwick was Bronson's agent. It is verily believed that 
there are no facts in the cited case which in any way fit the facts of the 
case at bar. 


The Court in its oral opinion quoted Section 27 of the Restatement 
of the Law on Agency, Second Edition, as follows: 


‘Apparent authority to do an act is created as to a third per- 

son by written or spoken words or by any other conduct of 

the principal which, reasonably interpreted, causes the 

third person to believe that the principal consents to have 

the act done on his behalf by the person purporting to act 

for him.” (Underscoring supplied.) 
As heretofore stated there is a complete lack of evidence even tending to 
show or which might reasonably be interpreted to lead the third person, 
in this instance the appellees, to believe that Mrs. Henry consented to the 
acts of her son, but to the contrary there is much evidence, which was not 
rebutted, that she had no knowledge of any of the acts done by her son or 


acts done by the appellees until early in January of 1959. 
In the Restatement of the Law on Agency it is also set forth that: 


"For apparent authority there is the basic requirement that 
the principal be responsible for the information which 
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comes to the mind of the third person * * *. Thus, either 

the principal must intend to cause the third party to be- 

lieve that the agent is authorized to act for him, or he 

should realize that his conduct is likely to create such 

belief." (Underscoring supplied.) | 

| 

The only information that came to the minds of the appellees were the 
statements of the person claiming to be her son, which statements, the 
uncontroverted evidence shows, were the sole information relied upon by 
the appellees in selling the securities. There appears to'be no rational 
basis upon which it may be held that Mrs. Henry was responsible for the 
information which came to the appellees from one claiming to be her son. 
And, therefore, the foregoing principle of the law of agency is wholly in- 
applicable to the case at bar. The law that should be applied to the case 


at bar is set forth in the following cited cases: | 


In Continental Trust Company v. Stump, 56 App. D.C. 366, 15 F.2d 
464, the plaintiff brought suit to recover the value of 50 shares of the 
capital stock of Durant Motors, Inc., converted by the defendant. This 
stock was the property of the plaintiff, and was delivered to defendant by 
plaintiff's husband to secure the payment of his note; the husband having 
signed his wife's name to the assignment on the back of the stock cer- 
tificate without her knowledge. Upon default in the payment of the note 
the stock was sold by the defendant, the proceeds being applied to the pay- 
ment of the note and the balance deposited to the credit of the husband. 
As in the case at bar, the good faith of the defendant was/not questioned. 
The plaintiff recovered judgment, and upon appeal it was affirmed, the 
Court of Appeals stating that as there had been a conversion in the strict 
sense of the term, the owner may sue for its value. 


A case almost on all fours with the case at bar is Western Union 
Telegraph Co. v. Davenport, 97 U.S. 369, 24 L.Ed. 1047. The facts therein 
were stated by Mr. Justice Field to be: One Charles Davenport died 
leaving a widow and two minor children, the plaintiffs therein, as his 
heirs. Besides other property certain shares of the capital stock of the 
Western Union Telegraph Co. were distributed equally between said heirs. 
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The widow was appointed guardian of the children and as such the chil- 
drens' shares were delivered to and kept by her. All of these certificates 
as well as other property of the widow were placed by her in a tin box 
which was locked and deposited in the Fourth National Bank of Cincinnati 


for safekeeping. The widow's brother, Robert W. Richie, was at the time 


an officer of the bank, and remained such for some years afterwards, and 
had access to the box. He kept the key to it during the widow's absence 


from Cincinnati in order to obtain for collection coupons attached to some 
government bonds when they became due. At one time he took from the 
box a certificate of 390 shares belonging to the plaintiff, Henry Davenport, 
and forged his name to the transfer and power of attorney on its back, 
adding his own signature as that of the attesting witness. Subsequently, 
the widow was in Cincinnati, and on one occasion sent for the box, but 
returned it to the bank without opening it or examining its contents, and 
being about to depart for Europe, again left the key with her brother. 

Soon afterwards, he took from the box the certificates of shares belonging 
to the other plaintiff, Katherine Davenport, and likewise forged her name 
to a like transfer and power of attorney, adding, as in the former case, 


his own signature as the attesting witness. 


The defendants contended that the widow as guardian of the plaintiffs 
was chargeable with culpable negligence in the keeping of the certificates, 
and therefore, that the plaintiffs were estopped from claiming them or 
their value. The Court stated that the negligence alleged consisted in the 
fact that the widow intrusted her brother with the key to the box in which 
the securities were kept when she knew that he was insolvent; and that he 
had used, without her authority, her funds received by him on a previous 
sale of a portion of her property; and the further fact, that when she ob- 
tained the locked box from the bank shortly before leaving for Curope 
she returned it to the bank without examining its contents. It was con- 
tended that these acts were of such gravity as to estop the plaintiffs from 
any recovery even in the face of the admitted forgeries. The Court was 
not at all impressed with these alleged acts of negligence and stated: 
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''* * * There is no circumstance here upon which an estoppel 
against the plaintiffs can be raised. To create an estoppel 
against them, there must have been some act or declaration 
indicating an authorization of the use of their names, by 
which the company was mislead, or a subsequent approval 
of their use by acceptance of the monies received with 


knowledge of the transfer." (Underscoring supplied :) 
The Court further stated, 


'™%* * * Neither the absence of blame on the part of the officers 
of the Company in allowing an unauthorized transfer of stock, 
nor the good faith of the purchaser of stolen property, will 
avail as an answer to the demand of the true owner. The 
great principle that no one can be deprived of his property 
without his assent, except by the processes of the law, re- 
quires, in the cases mentioned, that the property wrongfully 
transferred or stolen should be restored to its rightful 
owner. The maintenance of that principle is essential to the 
peace and safety of society, and the insecurity which would 
follow any departure from it would cause far greater injury 
than any which can fall, in cases of unlawful appropriation 
of property, upon those who have been mislead and defrauded." 


In addition the Court categorically stated that, 


"* * * Forgery can confer no power nor transfer any right. 
The officers of the Company are the custodians of its stock 


books, and it is their duty to see that all transfers of shares 
are properly made, either by the stockholders themselves or 
persons having authority from them. If upor the presentation 
of a certificate for transfer they are at all doubtful of the 
identity of the party offering it with its owner, or if not satis- 
fied of the genuineness of a power of attorney produced, they 
can require the identity of the party in the one case, and the 
genuineness of the document in the other, to be satisfactorily 
established before allowing the transfer to be made. In 
either case they must act upon their own responsibility. In 
many instances they may be misled without any fault of their 
own, just as the most careful person may sometimes be in- 
duced to purchase property from one who has no title, and 
who may perhaps have acquired its possession by force or 
larceny. Neither the absence of blame on the part of the 
officers of the Company in allowing an unauthorized transfer 
of stock, nor the good faith of the purchaser of stolen prop- 
erty, will avail as an answer to the demand of the true owner." 
(Underscoring supplied.) 
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These principles of law were recognized in National Safe Deposit 


Savings & Trust Company of the District of Columbia v. Hibbs, 229 U.S. 
391 where the Court stated: 


"* * * The qualification of the rule, as not applying when the 
instrument is stolen, is not based upon the name of the agent's 
crime, but upon the fact that, in the ordinary and typical case 
of theft, the owner has not intrusted the agent with the docu- 


ment, and therefore is not considered to have done enough to 
be estopped as against a purchaser in good faith. He certainly 


has not done enough if the estoppel is based upon the principle 
that when one of two innocent persons is to suffer, the sufferer 
should be the one whose confidence put into the hands of the 
wrong-doer the means of doing the wrong.” (Underscoring 
supplied.) 


The Supreme Court as late as January 7, 1952, speaking through Mr. 
Justice Jackson in the case of Morissette v. United States, 342 U.S. 246, 
stated, 


1 * * Stealing, larceny, and its variants and equivalents, were 
among the earliest offenses known to the law that existed be- 
fore legislation; they are invasions of rights of property which 
stir a sense of insecurity in the whole community and arouse 
public demand for retribution, the penalty is high and, when a 
sufficient amount is involved, the infamy is that of a felony, 
which, says Maitland, is '* * * as bad a word as you can give 
to man or thing.' 


™%* * * In the civil tort, except for recovery of exemplary dam- 
ages, the defendant's knowledge, intent, motive, mistake, and 
good faith are generally irrelevant. If one takes property 
which turns out to belong to another, his innocent intent will 


not shield him from making restitution or indemnity, for his 
well-meaning may not be allowed to deprive another of his 
own." (Underscoring supplied.) 
The Court's attention is invited to Title 28, Section 2901 of the 
District of Columbia Code, 1951 Edition, which provides as follows: 
"Sec. 28-2901. How title to certificates and shares may be 


transferred. 


Title to a certificate and to the shares represented 
thereby can be transferred only - 
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(a) by delivery of the certificate endorsed either in 
blank or to a specified person by the person appearing by 
the certificate to be the owner of the shares represented 
thereby, or | 


(b) by delivery of the certificate and a separate docu- 
ment containing a written assignment of the certificate or a 
power of attorney to sell, assign, or transfer the same or 
the shares represented thereby, signed by the person appear- 
ing by the certificate to be the owner of the shares repre- 
sented thereby. Such assignment or power of attorney may 
be either in blank or to a specific person. 


The provisions of this section shall be applicable al- 

though the charter or articles of incorporation or code of 

regulations or bylaws of the corporation issuing the certificate 

and the certificate itself provide that the shares represented 

thereby shall be transferable only on the books of the corpora- 

tion or shall be registered by a registrar or transferred by a 

transfer agent. (Dec. 23, 1944, 58 Stat. 927, ch. 729, Sec. 1.)" 

It is submitted that the certificates of stock were not endorsed and 
delivered to the appellees by the person appearing on the certificates to 
be the owner of the shares as required by Subsection (a). It is further 
submitted that the certificates of stock delivered to the appellees by some 
person other than the person appearing by the certificates to be the owner 
were not accompanied by a written assignment of the certificates ora 
power of attorney to sell, assign or transfer the same signed by the per- 
son appearing on the certificates to be the owner of the shares as re- 
quired by Subsection (b). Therefore, title to the certificates of shares 
owned by the appellant, Sarah E. Henry, were not lawfully transferred in 
accordance with the statute and the appellees were on notice that they 


did not meet the requirements of the statute when they sold or transferred 


securities in the name of Sarah E. Henry. 
| 
It is undeniable that at common law a partnership was not a suable 
entity. However, the partnership of the appellees is a limited partner- 
ship, having been formed under the Limited Partnership Act of the 
District of Columbia pursuant to Title 41:101, et seq. of ithe District of 


Columbia Code, 1951 Edition. Accordingly, this partnership being a 
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creature of statute is a suable entity under said statute and under Rule 


17(b) of the Federal Rules of Civil Procedure. Busby v. Electric Utilities 
Employees Union, 79 US. App. D.C. 336, 147 F.2d 865. 
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EX 3-0625 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellees, the question presented is 
whether the District Court, in an action for unlawful sale 
of securities belonging to appellant, correctly directed a 
verdict for appellees at the conclusion of all the evidence 
in the case: | 

1. On the ground that the undisputed facts demdo- 
strated that appellant clothed her son with apparent | 
authority to act on which appellees had a right to and did 


rely in good faith, or in the alternative, | 
| 


2. Whether the undisputed facts demonstrated that 
appellant , subsequent to appellees' sale of her securities, 


ratified the actions of her son and agent and made an 


election to treat the proceeds from the sale of the securi- 
| 


ties as her own. 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
STATUTES INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT: 
I. The Lower Court Correctly Directed a Verdict 
In Appellees' Favor Upon the Conclusion of All 
The Evidence , 
A. Appellant Clothed Her Son with the Indicia 
Of Apparent Authority on Which Appellees 
Relied in Selling the Securities and 
Appellant is Estopped 


B. Appellant's Actions Amounted to Ratification . 


The Court Below Relied Only Upon Undisputed 
Facts in Its Opinion Directing a Verdict 
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No. 16,503 


SARAH E, HENRY 
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Vv. 


HUGH D. AUCHINCLOSS, ET AL., 
Appellees. 


APPFAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


Appellant , because of advanced age, had for many years been unable 
to handle her own affairs. She was the owner of securities , stock and bearer 
bonds and her eldest son, William Henry, nad complete charge of ner finan- 
cial affairs for many years until his death on May 28, 1954 (J. A. 2,13, 14, 
App. Br. 2). In 1946 he opened an account with the appellees, and their in- 
vestigation showed ne was employed as a Deputy Collector of Internal Reve- 
nue, tnat he lived with nis aged mother at 10 West Kirk Street, Chevy Chase, 
Maryland, and that ne banked at the Union Trust Company. | Inquiry of that 
bank confirmed the satisfactory nature of William's dealing with it, and his 
transactions with appellees over the years were satisfactory to all concerned 
until pis death (J.A. 37-40, Defendant's Ex. 11,12). 
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Upon William's death in 1954, appellant's younger son, Ralph D. 
Henry, who had been living in California, came to Washington, moved into 
his mother's house and was requested by appellant to take over the manage- 
ment of her financial affairs which he agreed to do. Appellant delivered 
to him bearer bonds and stocks, and joined him in a joint checking account 
in the Union Trust Company of the District of Columbia where her funds 
were deposited. At about this same time, Ralph Henry leased a joint safe 
deposit box at the Union Trust Company, the contract for the leasing of 
which was signed jointly by appellant and her son, Ralph. Thereafter all 
of appellant's securities, both stocks and bearer bonds, were kept in this 
safe deposit box to which both appellant and her son had access (J.A. 24, 
25,122, 123). 


Some six months after appellant's son, Ralph, took over the manage- 
ment of her securities and financial affairs, he opened an account with ap- 
pellees in his mother's name and appellant signed an appropriate account 
card (J.A. 44, 45,48, 25, 26,122). She stated that she ''for years had and 
still has an account in her sole name with Auchincloss, Parker and Red- 
path, stockbrokers of the District of Columbia" (J.A. 122). At the time 
Ralph opened this account, appellees checked their records which showed 
a course of dealing with the Henry family since 1946 (J.A. 42-52). They 
learned that son, Ralph, like his brother, William, was Deputy Collector 
of Internal Revenue and lived with his aged mother at her home at 10 West 
Kirk Street, Chevy Chase, Maryland (J.A. 127). Ralph then presented 
American Telephone and Telegraph bearer bonds to appellees and instruct- 


ed them to sell same for his mother's account (J.A. 44). This appellees 


did and the proceeds of the sale were mailed to appellant's bank, the Union 

Trust Company of the District of Columbia, for deposit to her account. The 
check was credited by the bank to appellant's sole account, this being prior 
to the time that the joint account at this bank was opened between appellant 

and her son, Ralph (J.4. 132, 133, 92-93). 


Thereafter, appellant joined her son, Ralph, ina joint checking 
account at the Union Trust Company and, still later, son Ralph gave his 
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son, Ralph S. Henry, a power of attorney authorizing the grandson to sign 


checks on this account which the signature card authorized son Ralph to 
do (J.A. 120, 128). | 


Approximately three years later, appellant's son again appeared 
at appellees’ office and stated that his mother desired to sell additional 
securities (J.A. 64). Again, appellees checked their records and discovered 
that the original account of appellant , opened by her son, was in the inactive 
files. Appellees’ records showed the history of prior dealings with the 
Henry family so the account was revitalized, given a new number and placed 
in the active account files. Son Ralph had with him some of his mother's 
stocks but as they were improperly endorsed they were returned by appel- 
lees to son Ralph; he brought the certificates back the next day properly 
endorsed, at which time they were sold for appellant's account. Son Ralph 
advised appellees that his mother needed funds for repairs to her house 
and this was the reason for selling the securities (J.A. 64- 67,53). A check 
representing the proceeds of the sale of these securities was issued by 
appellees in appellant's name and was thereafter deposited in her account 
in the Union Trust Company, which by that time was joint with her son, 
Ralph (J.A. 114, 134, Plaintiff's Ex. 32). | 


Thereafter, son Ralph presented other securities of appellant and 
instructed appellees to sell them for his mother's account. Checks repre- 
senting the proceeds of each of these sales were issued by appellees to the 
order of appellant and were deposited in her joint account at the Union 
Trust Company of the District of Columbia (J.A. 114- 119, Plaintiff's Ex. 
32, Defendant's Ex. 16, J.4. 64-65). The Union Trust Company mailed 
monthly statements of appellant's bank account, showing deposits of the 
proceeds of the various sales of appellant's securities, to her home ad- 
dress which appellant admitted (J.A. 82, 21). Appellees also mailed con- 
firmations, both of each individual sale and of the monthly transactions 
concerning appellant's securities, to her at her home address (J.A. 78, 
134; Defendant's Ex. 16). 


4 


Appellant testified that during this period she thought her son had 
been selling her stocks and bonds and she asked him about it but he wouldn't 
tell her (J.A. 74). 


Finally appellant sought legal advice and, on February 14, 1959, 
filed suit in the court below against her grandson, Ralph S. Henry. She 
alleged under oath that she had delivered her securities to her son, Ralph, 
and made her bank account joint with him on his offer to manage her af- 
fairs. She surther stated that she had for many years and still had an ac- 
count in her sole name with appellees and that her son, Ralph, disposed 
of her securities through the appellees and deposited the checks for the 
proceeds thereof in their joint checking account with the Union Trust Com- 
pany; that her son had given his son, Ralph S. Henry, a power of attorney 
to draw checks on this joint bank account and that the grandson had drawn 
checks thereon without her knowledge from approximately March 1958 to 
December 1958 (J.A. 122-124). She recovered judgment against her grand- 
son in this Court on November 24, 1959, in Civil Action No. 442-59 (J.A. 
129). : 


Thereafter, in October 1959 appellant brought this suit against 
appellees (J.A. 1-3). Upon completion of the trial and at the conclusion of 


all the evidence, the court below directed a verdict in behalf of appellees 
and this appeal followed (J.A. 107, 137). " 


STATUTES INVOLVED 


The relevant statutes are included in the brief of appellant. 


SUMMARY OF ARGUMENT 


Appellees contend that the ruling of the court below directing a 
verdict in their favor at the conclusion of all of the evidence was clearly 
correct. The undisputed evidence shows conclusively that appellant clothed 
her son, Ralph, with the indicia of ostensible authority to completely man- 
age her financial affairs, including the authority to sell and dispose of her 
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securities; that son Ralph represented to appellees that he had authority 
to sell the securities for his mother and appellees acted upon this repre- 
sentation in good faith; and that appellant, therefore, is estopped to deny 
the authority of her agent. : 

Appellees further contend the undisputed facts demonstrate appel- 
lant ratified her son's acts and that her successful suit against her grand- 
son on the basis that the proceeds of the sale of the securities were hers 


constituted an election of remedies. 
| 


ARGUMENT | 
I 


THE LOWER COURT CORRECTLY DIRECTED | 
A VERDICT IN APPELLEES' FAVOR UPON 
THE CONCLUSION OF ALL THE EVIDENCE 


Appellant Clothed Her Son with the Indicia of 

Apparent Authority on which Appellees Relied 

in Selling the Securities and Appellant is Estopped 

The doctrine of apparent authority has been many times defined 

and applied by the Supreme Court of the United States and this Court. 
When a principal permits another to do acts which proceed upon the ground 
of or indicate authority in the agent or adopts and sanctions such acts after 
they are done the principal will be bound, although no previous authority 
existed. If the action or inaction of the principal justifies: the belief of a 
third party that the person assuming to act as agent was authorized to do 
so, it is no defense on the part of the principal to say that no authority 
had been given by him. The principal is estopped to urge such a defense. 
If a loss occurs as a result of the action of the principal, it must be borne 
by the author of the error who is the principal. The existence or absence 
of actual authority in point of fact is immaterial to the rights of third per- 
sons. It is likewise immaterial whether the action of the agent who has 


been entrusted with the property of the principal violates the confidence 


reposed in him by a criminal act such as forgery or by a civil act such as 
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conversion or trespass. The ground of estoppel applies in either instance. 
It is likewise immaterial as to whether or not the third person dealing with 
the agent has complete knowledge, at the time of the transaction, of the ex- 
tent to which the principal has clothed his agent with apparent authority. 

If the apparent authority exists and the third person acts on the agent's 


representations, this is sufficient. 


Thus, there are only three requirements that must be present for 
the application of this legal doctrine; (1) permission of the principal per- 


mitting the agent to act in a manner indicating authority or adoption of the 


acts of the agent after they are done; (2) representation by the agent that 


he has authority to act and (3) reliance by the third person upon this repre- 
sentation. If these three factors are present, it is clear beyond peradven- 


ture of a doubt that the doctrine applies. 


The court below refers to two cases which clearly and concisely 
establish these legal principles. The first is Bronson's Executor v. Chap- 
pell, 79 U.S. 681. In this case the principal was the owner, as executor, 
of certain lands. He sold a parcel to third persons through his agent. The 
agent , acting beyond the scope of his authority, took the purchase money 
as it became due, failed totransmit it to the principal and became bankrupt. 
The principal filed a bill against the third parties to foreclose the mortgage 
securing the purchase price, and the third persons set up the defense of the 
proper payment to the agent. It appeared that for five years prior to the 
sale, the principal, who owned a large body of land, had been in the habit 
of dealing through his agent whom he permitted to receive propositions for 
sale and transmit them to him. When the proposals were approved by the 
principal, he executed the contracts and returned them to the agent for 
execution by the purchasers. A dispute arose between the principal and 
agent over the question of whether the agent could accept the whole pur- 
chase price or merely the downpayment. The principal reiterated his in- 
structions to the agent that he had authority only to accept the downpayment. 
Sometime later the contract in question was executed by the parties. It 


provided specifically that only the first payment was to be received by the 
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agent. Despite this provision the agent collected all payments and the 
purchaser willingly made the payments to the agent during the existence 


of the contract. 


The Court concluded that the principal should bear the loss and not 


be permitted to foreclose on the property in question because he had clothed 
his agent with apparent authority to act for him generally in connection with 
the sale of land. This conclusion was arrived at by the Court despite the 
fact that the undisputed evidence showed that the third party knew of the 
limitation on the agent's authority as to his capacity to collect only the 
first payment. The Court stated at page 683: . 

"Where one, without objection, suffers another to do'acts 

which proceed upon the ground of authority from him, or 

by his conduct adopts and sanctions such acts after/they 

are done, he will be bound, although no previous author - 

ity exist, in all respects as if the requisite power had 

been given in the most formal manner. If he has justi- 

fied the belief of a third party that the person assuming 

to be his agent was authorized to do what was done, it 

is no answer for him to say that no authority had been 

given, or that it did not reach so far, and that the third 

party had acted upon a mistaken conclusion. He is: 

estopped to take refuge in such defence." 

Thus, the Court applied the doctrine of estoppel based on apparent 
authority in a situation where the principal over many years prior to the 
instant case had clothed his agent with apparent authority to sell and dis- 
pose of land. Even though the third party was advised as to the limitations 
of the agent as to accepting only the first downpayment on the purchase 
price of the land, the Court concluded that the broad grant of authority, 
either by overt act or lack of action on the part of the principal , estopped 


him. 


Again, in National Safe Deposit Co. v. Hibbs, 229 U.S. 391, the 
Court reiterated this doctrine. The bank in this case had been doing a 
general banking business in the city of Washington, including the making 
of loans to custome rs on promissory notes secured by stock collateral 


for many years and to a limited extent the bank had engaged in the buying 
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and selling of stock for its customers and occasionally for itself. The bank 
made a loan to one Kelly for which he gave his promissory note payable on 
demand and deposited with the bank stock certificates as collateral security. 
Each of the stock certificates stood in the name of Kelly and, as usual, the 
certificates recited that they were transferrable in person or by proxy on 
the books of the company only upon surrender of the certificate endorsed 
by the owner. An employee of the bank who had been associated with the 
bank for over twenty years prior to the occurrence of the particular situa- 
tion involved had duties as a general bookkeeper and assistant note teller. 
He received and entered upon the books of the bank the payment of loans 
and delivered to customers the collateral security pledged for the loan after 
its payment, and the bank, in the usual course of business, delivered col- 
lateral to this employee upon his request. The employee had no authority 
and it was not a part of his employment to sell, pledge or otherwise dispose 
of any stock held as collateral. This employee procured the collateral here 
involved for the purpose of returning it to Kelly. Kelly had not paid the 
loan, and the employee delivered the certificates to a stockbroker for sale 
for his own account. The securities were sold and the employee received 
the proceeds. The employee did not represent to the Hibbs Company that 
he was selling the stock for the bank or indicate in any way that he had not 
owned the stock, and the cashier of the Hibbs Company did not know the 
stock did not belong to the employee. Under these circumstances the Court 
concluded that despite the limited authority of the agent and the fact that the 
Hibbs Company had no knowledge of the agent's limited authority it was not 
liable in connection with the sale of the securities because the bank had 
clothed its employee with the indicia of ownership. The Court stated: 
‘In Russell v. American Bell Telephone Co., 180 

Massachusetts 467, a certificate of stock signed in 

blank was delivered to an agent for the purpose of sur- 

rendering it to the company in order to obtain a new 

certificate. He wrongfully obtained an advance on the 

strength of the certificate by putting it in pledge. Deal- 

ing with the contention that the case was like one where 

the certificate had been stolen and therefore no title 


could be transferred, Mr. Justice Holmes, delivering 
the opinion of the court, said: (p.469) 
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"In Scollans v. Rollins it is admitted that the | 
general principle there laid down would not apply to,an 
instrument indorsed in blank and stolen before it had 
been transferred. We shall not examine the premices 
of this defense because we cannot accept the conclusion. 
The qualification of the rule, as not applying when the 
instrument is stolen, is not based upon the name of the 
agent's crime but upon the fact that in the ordinary and 
typical case of theft the owner has not intrusted the | 
agent with the document and therefore is not considered 
to have done enough to be estopped as against a pur- 
chaser in good faith. He certainly has not done enough 
if the estoppel is based upon the principle that when one 
of two innocent persons is to suffer the sufferer should 
be the one whose confidence put into the hands of the 
wrongdoer the means of doing the wrong. But ina case 
like the present the agent has been intrusted with the 
converted property and it is totally immaterial whether, 
by a stretch which extends larceny beyond the true field 
of trespass, his wrong has been brought within the crimi- 
nal law or not. The ground of the estoppel is present and 
the estoppel arises. * * *' 


"We think this case correctly states the principle 
and applied to the case in hand is decisive of it." (pp. 395, 
396) | 


| 
Thus, again, the Supreme Court emphasizes that if the principal 


permits the agent to hold himself out as having apparent authority it is 
immaterial whether the breach of trust on the part of the agent is a forgery, 


a conversion or a trespass. 


The undisputed facts in this case bring it squarely within these 
principles of law. Appellant, an elderly lady, had two sons whom she per- 
mitted to handle completely her financial affairs, consisting of the manage- 
ment of her stocks and bearer bonds. Her older son, William, first assumed 
this obligation for his mother. He had an account with appellees which was 
moderately traded in by him over the years and the account was Satisfac- 
tory to appellees. When William opened the account, he was investigated 
by the appellees. They determined that he lived with his mother, the ap- 
pellant here, who was an elderly lady; that he was a Deputy Collector of 


Internal Revenue; and that he had a satisfactory bank account at the Union 
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Trust Company of this city. When William died, appellant requested her 


son, Ralph, who came on from California, to assume the management of her 
financial affairs, and she delivered to Ralph "corporate bearer bonds and 
stocks" and joined him in her checking account in the Union Trust Company, 
Washington, D.C. She had an account with appellees which was opened for 
her by her son, Ralph, who testified that his mother's signature to the ac- 


count card was genuine. 


When Ralph opened the account for his mother with appellees, he 
stated that he had with him some American Telephone and Telegraph bearer 
bonds belonging to his mother which she desired to sell. Appellees’ in- 
vestigation showed that Ralph lived with his mother, and, like his brother 
William, was a former Deputy Collector of Internal Revenue; that his broth- 
er, William, had been a former satisfactory customer of the firm; and that 
appellant was an elderly lady who could not appear at appellees’ office. The 
account was opened, and Ralph was given a signature card to take home to 
his mother to sign, which card he subsequently returned to appellees properly 
signed. Appellees sold these bonds and the check in payment of the proceeds 
of the sale was made payable to the Union Trust Company account of appel- 
lant and duly deposited in her account. No further transactions were had by 
Ralph with the appellees until 1958 when he reactivated his mother's account 
with appellees. Just prior to reactivating this account, appellant and Ralph 
opened a joint safe deposit box, the authority for which is unquestioned as 
both admitted the genuineness of their signatures, in which the balance of 
appellant's securities were deposited. Ralph took securities from this joint 
safe deposit box to appellees’ office and advised that he desired them to 


make a sale of the securities for his mother. 


At this time appellees again investigated their records, determined 
that the son, William, had previously had an account with them, that the 
son, Ralph, opened one in his mother's name in 1955 and sold some bearer 
bonds for his mother, and that his mother had an account at the Union Trust 
Company. The stock certificates were examined and it was determined that 


they were improperly endorsed. Ralph was told to return them to his mother 
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and get them properly endorsed. This Ralph did, and returned the securi- 


ties to appellees properly endorsed. They were sold for appellant's ac- 
count and the proceeds made payable by check to appellant's order which 
was deposited in appellant's account which by that time had become joint 
with her son, Ralph. Thereafter, Ralph sold additional securities belong- 
ing to appellant through appellees' office, and the proceeds of the sales 
were all made payable by check to the order of appellant and deposited in 
her joint account. After each sale appellees mailed confirmations thereof 
to appellant at her home and, in addition, at the end of each ‘month in which 
the transactions occurred, monthly confirmations thereof. The Union Trust 
Company, in turn, sent appellant monthly statements reflecting the de- 
posits of these sums. : 
Appellant stated that she knew her son Ralph was selling her se- 
curities but that she could not get him to tell her what he was doing. She 
subsequently , after the lapse of considerable time, took legal advice and 
thereafter brought suit against her grandson, Ralph S. Henry, who also 
had a right to check on the joint account between appellant and her son, 
and sought to recover against the grandson the proceeds of the sale of the 
securities which were deposited in appellant's bank account. She filed suit 
in the Court below, (Henry v. Henry, Civil Action No. 442-59) , and recov- 
ered a judgment against the grandson on the theory that all of the money 


which he spent from the joint account was appellant's. 


The undisputed facts further showed that the appellant, when shown 
photostatic copies of the various stock certificates, was unable in most 
instances to tell whether or not the endorsement on the back was in her 
handwriting or not. Appellees produced a handwriting expert who did 
testify that in his opinion most of the securities endorsed were in the hand- 
writing of appellant. Finally, appellant produced an expert witness who 
testified that he was a banker and was familiar with the practice of bankers 
in the District of Columbia in connection with the sale of securities and 
that the custom was that where a customer of a bank brought in securities 
to sell standing in the name of another customer and endorsed by him, the 


securities would be sold without further investigation. 
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These undisputed facts demonstrate conclusively and finally that 
appellant placed complete authority in both of her sons by physically turn- 
ing over to them her securities, including stocks and bearer bonds, and 
permitting them to act for her and hold themselves out as her agents. 
Appellant even knew that her son was disposing of these securities and did 
nothing about it. Under these conditions it is apparent that the case comes 
squarely within the doctrine set forth in the two cited cases above relied 
on by the court below. 


A case with startling similar facts to the instant case is Eulette v. 


Merrill, Lynch, Pierce, Fenner & Beane, — Fila. 101 So. 2d 603 (1958). 
The Court there stated: 


"The theory of appellant's case was that the appellee, as 
broker, had sold stock belonging to him and guaranteed 
his signature thereon when, in fact, the signatures of 
appellant were forgeries. The appellant did not charge 
the appellee with knowledge that the purported signa- 
tures were forgeries, but that the appellee by guarantee- 
ing the forged signatures aided and abetted, though unin- 
tentionally , the commission of the forgeries. Thus it 
can be seen that the ultimate question to be answered is: 
Can an owner of stock certificates hold a stock broker 
liable in conversion for the sale of stock upon the broker's 
guarantee of the owner's forged signature thereon when 
the circumstances surrounding the delivery of the stock 
certificates are not such as to arouse the broker's sus- 
picion that the delivery was inbreach of a duty and trust ? 
We consider first whether or not the appellee-broker, 
under the circumstances set forth in this record, could 
be held liable in conversion. We do not think so. The 
appellee's only duty, since it is conceded that it was not 
a party to the forgeries or had any knowledge thereof, 
was to convert the stock into cash and remit the proceeds 
as directed, in this instance to appellant. The conversion, 
if any, was committed by the person delivering the certifi- 
cate bearing the appellant's forged signature with assurances 
to the appellee-broker that the signature was genuine in 
order to obtain the broker's guarantee necessary to effect 
a transfer and sale of the stock. The initial forgery, com- 
mitted by a person or persons unidentified, was the proxi- 
mate cause of the loss and not the guarantee of the forged 
signature by the appellee. Through confidence reposed, 
either express or implied, the appellant had allowed the 
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"stock to remain in the possession of his grandmother 
and/or mother and through this acquiescence on his. 
part, made the perpetration of this fraud possible. In 
other words, it was his agent or agents who committed 
the first fraud, to wit: the forgery and delivery of the 
certificate that set off a chain of circumstances which 
ultimately resulted in his loss. As between two innocent 
parties who must suffer, the loss should fall on the one 
whose conduct first put into motion the circumstances 
which occasioned the loss. Nickolls v. Jennings, Fla. 
1957, 92 So. 2d 829. See also United States Gypsum Co. 
v. Farrall, 296 Dl. App. 47,15 N.E. 2d 888, and the cases 
therein cited. The guarantee of the forged signature of 
the appellant on the stock certificate could not, in our 
opinion, afford the appellant any basis for recovery. The 
guarantee would run only to those persons who, subse- 
quent to that guarantee, dealt with the stock in reliance 
upon the guarantee. There has been no showing that the 
appellant acted to his detriment, or, for that matter, 
acted at all, in reliance upon the appellee's guarantee.” 
See Indemnity Insurance Co. of North America v. Prairie 
State Bank, 336 Il. App. 438, 84 N.E. 2d 338. | 


"We recognize that a different rule might apply where stock 
certificates are negotiated which have been stolen or the 
owner has been otherwise unlawfully deprived of posses- 
sion. In the case at bar, the mother appears to have been 
in lawful custody of the Autopoint stock certificate, and in 
the absence of any showing of collusion, bad faith or notice 
to or on the part of the appellee, it would not be liable to 
appellant." 


B. Appellant's Actions Amounted to Ratification 


Appellant not only clothed her son with ample authority to permit 
him to lead others to believe he had actual authority to act for her but she 
acted in such a manner as to demonstrate clearly that she ratified the acts 
of her son. She received her bank statements monthly from the Union Trust 
Company which showed the deposit of the proceeds of the sale of the se- 
curities. She never looked at the bank statements but relied entirely on 
her son. She testified she knew her son was selling her securities but did 
nothing about it and finally, after she did take legal advice and made an 
effort to determine what her son was doing, she treated the proceeds of the 
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sale of the securities as her own property and sued her grandson in the 


court below on the theory that the money in the joint account was hers. 


Under these conditions, it is clear that a ratification took place. In Clews 
v. Jamieson, 182 U.S. 461, 483, the Court stated: 


"A principal can adopt and ratify an unauthorized 
act of his agent who in fact is assuming to act in his be- 
half, although not disclosing his agency to others, and 
when it is so ratified it is as if the principal had given 
an original authority to that effect and the ratification 
relates back to the time of the act which is ratified. He 
must disavow the act of his agent within a reasonable 
time after the fact has come to his knowledge, or he will 
be deemed to have ratified it. Bringing a suit upon the 
contract of his agent which was unauthorized at the time 
and in excess of the authority conferred upon the agent 
is a ratification of the unauthorized act; and it is no an- 
swer that prior to its taking place the principal is not 
bound, .. ."’. 


By treating the proceeds of the sale of her securities deposited 
in her joint checking account as her own, appellant additionally ratified 
the acts of her son and grandson and made an election. In First National 
Bank in Wichita v. Luther, 217 F. 2d 262, 266, the Court stated: 

"Where two modes of redress are available in a 

given situation but are So inconsistent that the asser- 

tion of one amounts to a negation of the other, the de- 

liberate choice of one, with knowledge or means of 


knowledge of such facts as would authorize resort to 
each, precludes the invoking of the other." 
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THE COURT BELOW RELIED ONLY 
UPON UNDISPUTED FACTS IN ITS 
OPINION DIRECTING A VERDICT 
The appellant charges that the court below based its ruling direct- 
ing a verdict for appellees upon disputed questions of fact. A brief analysis 
will indicate this is completely untrue. The extent to which appellant's 


counsel have gone in this regard is evidenced by the fact that on page 15 
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of their Brief they make the statement that there is no evidence in the case 
that the appellant ever trusted her son, Ralph, with her securities, but , on 
the contrary, gave them to her attorney, Warren Grimes, now deceased. 

This allegation is made in the face of appellant's sworn statement in the 
proceedings brought in this Court against her grandson that "Plaintiff, on 
June 23, 1954, delivered unto Ralph D. Henry, father of defendant, cor- 
porate bearer bonds and stocks of the then value estimated at $50,000 and 
joined him in her checking account in the Union Trust Company, Washing- 
ton, D.C. All of the above was on offer of Ralph D. Henry, plaintiff's son, 

to manage plaintiff's affairs, plaintiff being over 90 years of age." (J.A. 122). 


The remaining attempts of appellant's counsel to convince this Court 
that the court below relied on disputed questions of fact are equally without 
foundation. The contention that the evidence showed appellant had no ac- 
count with the appellees is ridiculous. Appellant swore under oath in the 
proceedings against her grandson in this Court, ''Plaintiff also for years 
had and still has an account in her sole name with Auchincloss, Parker 
and Redpath, stockbrokers of the District of Columbia" (J. A. 122). The 
testimony of Ralph showed that he took over the management of his moth- 
er's assets and affairs at her request and with her permission and opened 
an account for her with appellees and that her signature on the account 
card was genuine (J.A. 25). Under cross- -examination, and after her 
recollection concerning the facts in the case against her grandson had 
been refreshed, all that appellant testified to was that she did not remem- 
ber whether she had an account at Auchincloss, Parker and Redpath (J.A. 
22 ). Thus, there is no dispute in the evidence as to the fact that appellant 
had an account with appellees. Appellees’ evidence demonstrated the 


genuineness of appellant's signature on their account card,which fact was 
never controverted by appellant (J.A. 25, 91, 13-24). 


| 
Appellant then argues that the evidence showed she} received no 
notice of the sale of her securities. Here, again, this is not a correct 
statement of the undisputed facts. Appellant testified she knew her son, 


Ralph, was selling her securities and that she received bank statements 
| 
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from the Union Trust Company for the period in question in which her se- 
curities were sold and these statements demonstrated that the proceeds of 


the securities were deposited in her account. 


Next, appellant relies on the statement of appellees’ expert witness 
that some of the signatures to the certificates of stock were forgeries. 
This is a correct statement of the record but, on the other hand, appellees’ 
witness Appel testified that most of the certificates bore the genuine signa- 
ture of appellant and appellant testified she could not tell in most instances 
whether the signature was hers or not. The fact that some of the signatures 
may have been forged has no bearing upon the question of apparent author- 


ity as an examination of the two Supreme Court cases, supra, upon which 


the court below relied, demonstrates. 


Appellant then argues that because there was, in 1958, a mistake 
in connection with the endorsement on the stock certificates first presented 
by appellant's son to appellees for sale, this somehow is evidence indicat- 
ing knowledge by appellees of the fraud which appellant's son was practic- 
ing. On the contrary, this evidence indicates the care with which appellees 
handled the account of the appellant through her son, Ralph. The certifi- 
cates in question were endorsed in the wrong place and appellees would not 
negotiate them until they were properly endorsed. Appellant makes no 


charge that appellees knew of the unauthorized acts of her son. 


Finally , appellant argues that appellees did not communicate with 
appellant's bank, the Union Trust Company, before opening the account in 
1955 and revitalizing it in 1958, and because of this omission a disputed 
question of fact is present. Here, again there is no merit to this contention. 
When appellant's son, William, opened an account in his name, appellees 
wrote to the Union Trust Company, which was also the bank of appellant, 
and verified he had an account. Appellees also established that appellant 
was an elderly lady whose affairs were being managed by her son, William, 
who was a Deputy Collector of Internal Revenue in the District of Columbia. 


Subsequently, in 1958, when appellant's son, Ralph, revitalized appellant's 
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account, appellees checked their records and found that Ralph, like his 
brother William, had been a Deputy Collector of Internal Revenue and was 
also living with his mother who was an aged lady. This evidence is un- 
disputed and demonstrates without question that appellees were consider- 
ably more careful in handling the transactions in question than appellant's 
standard of care established by her expert witness, This standard proved 
where both appellant and her sons were customers of appellees no in- 


vestigation at all was necessary. 


160i 


CASES CITED BY APPELLANT DO 
NOT SUPPORT HER POSITION 


As a matter of law, the appellant seems to take two. positions. First, 
that the appellees did not know of the grant of apparent authority by appel- 
lant to her son, Ralph, and secondly, that the cases of Continental Trust 
Company v. Stump, 56 App. D.C. 366, 15 F. 2d 464 and Western Union Tele- 
graph Co. v. Davenport, 97 U.S. 369, 24 L. Ed. 1047 govern as the law 
rather than the cases upon which the court relied. Neither position will 


withstand analysis. 


There can be no question but what appellant's son, Ralph, repre- 
sented himself as having authority to dispose of his mother's securities. 
He opened up an account in her name and she signed the account card. He 
first, in 1955, sold bearer bonds belonging to his mother for her account 
and appellees paid the proceeds by check to the mother's sole account in 
the Union Trust Company. He subsequently sold the balance of the securi- 
ties, not for his account, but for his mother's account, and tie proceeds of 
the sales were made payable to the mother and deposited in her account in 
the Union Trust Company. No normal person, under these conditions, would 
deny a holding out on the part of Ralph that he had authority to represent 


his mother with her consent. 


As to the two cases cited by appellant's counsel, a brief analysis 
| 
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will demonstrate that they are inapplicable as to the case at bar. In the 


Continental Trust Company case, supra, the plaintiff delivered to her hus- 


band securities for the sole purpose of securing his promissory note. The 
husband endorsed his wife's name to the assignment on the back of the 
certificates without her knowledge. Upon default in the note the stock was 
sold and the proceeds applied to the payment of the note and the balance 
deposited to the credit of the husband. These facts demonstrate conclusively 
there was no holding out by the wife to the bank or anyone else that her 
husband had general authority over the management of her affairs. The 
husband did not authorize the bank to pay the proceeds to his wife's account 
as was the case in the instant action. The case simply involved the forgery 
by the husband of his wife's securities. No apparent or ostensible author- 
ity from the wife to the husband was involved. The Western Union case was 
even further afield from the principle of law involved in this case. There 
the deceased left a widow and two minor children as his heirs. He left to 
them equally certain shares of capital stock. The wife was appointed guard- 
ian of the children and as such, received her shares and those of the children. 
The securities were kept in a tin box which the wife deposited in the Fourth 
National Bank for safekeeping. The wife's brother, who was an officer of 
the bank, was entrusted with the key to the tin box, mainly for the purpose 

of collecting the coupons attached to bonds of the wife that were also in this 
box. The wife's brother took the certificates, forged the wife's name, sold 
the certificates and obtained the money therefor. This was clear case of 
theft and forgery by the brother of his sister's securities. No question of 
ostensible or apparent authority was seriously advanced. The Court, in dis- 
posing of the entire question, indicated that estoppel because of ostensible 
authority couldn't apply here because the wife of the deceased and sister of 
the forger was a guardian and, as such, under the law of Ohio, had no author- 
ity to authorize the sale of the minors’ property without an order of the 
Court. The sharp distinction between these cases and those relied upon by 
the Court and cited hereinbefore is that in the cases cited by appellant's 
counsel the forger or thief represented to the third party that the securities 


19 | 


in question were his and actually got the proceeds therefrom. In the instant 
case appellant's son represented to appellees that he was the agent and had 
authority in behalf of his mother to sell the securities, and the proceeds of 


the sale of each of the securities, including the bearer bonds, were deposited 


to appellant's account. 


IV 


THE STOCK TRANSFER ACT OF THE DISTRICT 
OF COLUMBIA HAS NO APPLICATION 3 

Appellant refers to Title 28, Section 2901, et seq. of the District of 
Columbia Code, 1951 Edition, in an attempt to show that no title to the cer- 
tificates involved here passed to appellees. A mere reading of the quoted 
portions of Section 28-2901, quoted at pages 20 and 21 of appellant’ s Brief 
demonstrates that these provisions have no application. The section pro- 
vides that securities may be transferred by delivery, endorsed on the back 
either in blank or to a specified person by the person whose name appears 
in the certificate. The court below simply held that the undisputed evidence 
demonstrated that appellant's son, Ralph, had ostensible authority to ne- 
gotiate these securities. The existence of the ostensible or apparent au- 
thority granted by appellant to her son makes this section of the D.C. Code 
wholly and completely inapplicable. 


V 


THE PARTNERSHIP OF AUCHINCLOSS, PARKER | 
AND REDPATH IS NOT SUEABLE AS AN ENTITY | 


The final point made in appellant's Brief is that she had a right to 
sue the partnership, not only in the names of the individual partners, but in 
the partnership name. She relies upon the Limited Partnership Act, Title 
41-101 of the District of Columbia Code, 1951 Edition. A simple perusal 
of the sections in this title demonstrates that the Limited Partnership Act 


does not create any additional authority in anyone to sue a partnership in its 
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own name. The general law, therefore, governs, which is, that a partner- 


ship is not a sueable entity. See Fennell v. Bache, _— App. DC. 123 


F. 2d 905 (1941). This point is indeed trivial as it can, asa practical mat- 


ter, have no bearing whatever upon the disposition of the case. 


CONCLUSION 


It is respectfully submitted that the lower court was correct in 
directing a verdict for appellees at the conclusion of the evidence in the 
above cause, and that its decision should be affirmed. 


ALEXANDER M. HERON 


PRESTON C. KING, JR. 


EDGAR T. BELLINGER 


707 Munsey Building 
Washington 4, D.C. 


Attorneys for Appellees. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 16,503 


SARAH E. HENRY, 
Appellant, 


AUCHINCLOSS, PARKER & REDPATH, 
a partnership 
and 
HUGH D. AUCHINCLOSS, et al., 


Appellees. 


APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


In response to appellees’ assertion that appellant clothed her son 
with the indicia of apparent authority upon which appellees relied in 
selling appellant's securities, the following facts are material: 


1. Appellant did not at any time or in any manner authorize or 


empower her son, Ralph D. Henry, to sell her securities (CJA 14). 
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2. Appellant did not, at the time her son was selling her securities, 
have knowledge of the fact that he was disposing of them (CJA 74). 


3. Mr. Moore, a member of Auchincloss, Parker & Redpath who 
retired in 1961, and one of the witnesses for the appellees, testified he 
handled an account for a William F. Henry beginning in 1946. This 
account was not a margin account nor was any credit extended to William 
F. Henry, and the account had few transactions over a period of several 
years (CJA 40); that insofar as he knew no one in Auchincloss, Parker 
& Redpath had any knowledge that William F. Henry was a brother of 
Ralph D. Henry, and that any credit or sales or purchases by Ralph D. 
Henry would have no relation to the prior transactions of William F. 
Henry; that he did not know Ralph D. Henry, and was not familiar with 
any transactions of Sarah E, Henry, and that none of his co-partners 
spoke to him about the fact that Ralph D. Henry was making transactions 
through their office (CJA 41); Mr. Moore nor anyone else at Auchincloss, 
Parker & Redpath had ever seen, spoken to or had any communications 
from Sarah E. Henry. 


4. The record discloses that the appellees relied solely upon the 
oral statements made by Ralph D. Henry as their authority to sell 
securities in the name of and owned by Sarah E. Henry. The appellees 
made no investigation as to the truth of the statements made by Ralph 
D. Henry nor did they follow what was described by the witness, Mr. 
Moore, as office procedure, and contact the bank in which Ralph D. 
Henry stated his mother had an account. The securities were sold with- 
out any written authorization; without ever requiring Ralph D. Henry to 
attest to the purported signatures of Sarah E. Henry who was completely 
unknown to the appellees, and as a matter of fact they did not know that 
such a person existed, and if so whether she was alive, dead or competent. 
The information purported by the appellees to have been given by Ralph 
D. Henry was to the effect that his mother was a very elderly lady. 
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5. There is not one scintilla of evidence that the appellees relied 
upon any representations, statements or information from the appellant 
or anyone else except Ralph D. Henry. The appellees do not contend 
that they were even informed of the fact that Sarah E, Henry and Ralph 
D. Henry had a joint safe deposit box and a joint bank account. 


In Hotel Atlantis, Inc. v. Peerless Casualty Co., 285 F.2d 257, 
where the insurance company had employed an adjuster to investigate 
a claim and the adjuster recommended settlement of the case after hav- 
ing settlement discussions with the claimant, the court held that the 
adjuster was without ostensible authority to settle; and stated: 

"Certainly, as to so conclusive a step as settle- 

ment, no apparent authority can be held to exist in the 

absence of some misleading impression created by the 

principal. The statements of the agent alone cannot | 

create apparent authority. Mechem, Agency, Section 

94 (1952)." 

It is clear from the testimony of Mrs. Henry, which was unrebutted, 
that she was not aware of the fact that Ralph D. Henry was disposing of 
her securities until after the transactions had all taken place (CJA 74). 

| 
The last transaction took place in November of 1958 and Mrs. Henry 
became aware of the fact that her securities had been sold about January 
of 1959. Apparent authority is such as the principal knowingly permits 
the agent to assume or which he holds the agent out as possessing. 
Hartline v. Mutual Benefit & Accident Ass'n., 96 F.2d 174. 


In Perper v. Sonnabend, 221 F.2d 142, the Court stated: 


"An agent's authority cannot be proved by his own 
conduct or extra-judicial statements. * * * For the 
principal to be bound by acts of an agent not actually 
authorized to perform an act for the principal there’ 
must be a ‘holding out' of the alleged agent by the princi- 
pal.” 


| 
There is no evidence that Sarah E. Henry held out to anyone that 
Ralph D. Henry was authorized to sell and dispose of her securities. 
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In Continental Casualty Co. v. Holmes, 266 F.2d 269 the Court 


stated: 


"Again, it is elementary that, before a principal 
may bebound by its agent's apparent or ostensible 
authority, the person dealing with the agent must have 
relied on the appearances in some way to his detriment." 


The Court cited in footnote 18, Restatement of Agency, Second: 
"Sec. 27. Creation of Apparent Authority: General 
Rule: 
"Except for the execution of instruments under seal or for 
the conduct of transactions required by statute to be author- 
ized in a particular way, apparent authority to do an act is 
created as to a third person by written or spoken words or 
any other conduct of the principal which, reasonably inter- 
preted, causes the third person to believe that the principal 
consents to have the act done on his behalf by the person 
purporting to act for him." 
Consequently, as the appellant made no statements or committed 
any acts within the knowledge of the appellees, the doctrine of apparent 


or ostensible authority is wholly inapplicable. 


Respectfully submitted, 


E. W. MOLLOHAN, JR. 
DONALD S. CARUTHERS 
GEORGE JOHANNES, 


McLachlen Bank Building 
Washington 1, D. C. 


Attorneys for Appellant. 
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PETITION FOR REHEARING BY THE DIVISION 
OF THIS COURT AND IN BANC | 


The appellant, by her attorney of record, petitions the Court to 
grant a rehearing in the above-entitled cause by the Division of this 
Court and In Banc, and upon a rehearing and further consideration 
hereof that the judgment entered herein on May 10, 1962, be reversed 


and entered in favor of petitioner. 


This case, briefly stated, involves the sale of securities owned 
by Sarah E. Henry, plaintiff-appellant, which were sold by the 
defendants-appellees, brokers. The majority of the signapires on the 


certificates are admitted by the appellees to be forgeries. Although 
Sarah E. Henry and the appellees were unknown to each other, the appel- 
lees relied solely upon the representations of Ralph D. Henry, who stated 
that he had the oral authority of his mother to sell her securities. Sarah 
E. Henry lived on the income from her securities and never gave any 
authority to anyone to sell them, nor did she receive any proceeds from 
their sale. The appellees admit that they never contacted Sarah E. Henry 
to ascertain the truth of the representations of Ralph D. Henry's authority, 
and do not contend that they mailed or delivered the proceeds of the sale 
directly to Sarah E. Henry. It is admitted that the funds were without 
her knowledge deposited in a joint bank account of Sarah E. Henry and 
Ralph D. Henry, and were thereafter withdrawn by Ralph D. Henry and 
his son Ralph S. Henry, without the knowledge or consent of Sarah E. 
Henry. 


The petition is based upon the following statements contained in the 


opinion of the Court: 


1. "There was no genuine issue of material fact which should have 
been submitted to the jury." 


Appellant asserts that there were genuine issues of material fact 


for the jury. The Trial Court in directing a verdict for the defendant 
stated, "There are certain facts that are in dispute and the Court will 

not refer to them because on such a motion as that presented here the 
facts must be considered most favorably from the standpoint of the plain- 
tiff." (JA 138) The Trial Court then stated, "The application for opening 
the account was signed by the plaintiff personally and the application 
stated that the client's bank was the Union Trust Company." (JA 139) 
This was clearly a disputed material fact which the Trial Judge resolved 
against the plaintiff. The plaintiff-appellant emphatically stated that she 
had never had an account with the appellees (JA 21). This statement is 
supported by the testimony of appellees’ witness Ralph D. Henry (JA 25). 
The signature on the application was not proven to be that of the appellant. 


| 
The appellant testified that the appellees had been unknown to her, 
and that she did not have any transactions with them whatsoever. 


2. “At his request, they sold certain of her securities, apparently 
properly endorsed by her, and remitted the proceeds directly to her in 
some instances, to her bank for her account in others." | 


The Court's statement ". . . apparently properly endorsed by 
her..." is without support in the record. It is a fact that the appellees 
did not at any time have any known genuine signature of Sarah E. Henry, 
and further, that her alleged signatures on the certificates were unwit- 
nessed by anyone, and without any guarantee as to their genuineness. 
When the first securities were delivered for sale by Ralph D. Henry in 
March, 1958, appellees gave him a client's account card, for signature 
by his mother. The card was returned with the notation "Sig. not avail- 
able," clearly putting appellees on notice that the securities might not 
have contained her genuine signature. Notwithstanding this, the securities 
were sold. Relying solely upon the oral representations of Ralph D. Henry 
that the signatures of Sarah E. Henry were genuine, appellees sold her 
securities on eleven occasions, guaranteeing her signature in each in- 
stance in order to effect their sale, for otherwise the securities could not 
have been sold. It was later conceded by appellees’ expert witness that 
at least twelve of the certificates contained forgeries of appellant's sig- 
nature, believed to have been perpetrated by Ralph D. Henry. 


The Court's statement ". . . and remitted the proceeds directly to 
her in some instances . . ."" is without support in the record. The appel- 


lees do not contend that they ever mailed or delivered any proceeds from 
the sale of the securities directly to Sarah E. Henry. They only contend 
that they were deposited in a joint bank account of Sarah E. Henry and 
Ralph D. Henry. The documents presented by the appellere establish 
this to be a fact. 
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3. "Defendants-appellees had reason to believe that the son was 
authorized to act for her." 


The appellees were in possession of no information or evidence 
tending to indicate that Ralph D. Henry had authority to act for his mother, 
other than that orally given them by Ralph D. Henry. Her signature on the 
documents was not supported in any way, save the verbal assurance of 
Ralph D. Henry. Appellees had no evidence that Ralph D. Henry was 
related in any way to Sarah E. Henry, save his verbal statement. Sarah 
E. Henry at no time had any communication with appellees, directly or 
indirectly. The appellees conceded that they never personally contacted 
Sarah E. Henry at any time and did not know whether she was alive, and 
if so, a competent person. The sole information obtained and relied upon 
by the appellees was that which was verbally given them by Ralph D. Henry. 


4. "It is clear that plaintiff's loss was primarily caused by her 
reliance on her son, and that she is equitably estopped to claim damages 
from appellees." 


It is submitted that the appellant's loss was primarily caused rather 
by the appellees" reliance upon Ralph D. Henry. The record is clear 
beyond question that the appellees had no knowledge of, and consequently 
did not in any manner rely upon, the fact that Sarah E. Henry's securities 
were kept by her in a joint safe deposit box with her son. The appellant 
gave her son no authority to sell or dispose of her securities, and in per- 
mitting her son access to them, had every right to believe that he could 
not dispose of them without her genuine signature as required by the Uni- 
form Stock Transfer Act, Title 28-2901, District of Columbia Code, 1961 
Edition. Had appellees fulfilled their duty to comply with this law, the 
fraud would not have been possible. The mere access of Ralph D. Henry 
to Sarah E. Henry's securities, and nothing more, does not afford the 


appellees a defense of equitable estoppel on the grounds of apparent and 


ostensible authority. 


The carelessness and negligence of the appellees in relying solely 


upon the misrepresentations of Ralph D. Henry, in guaranteeing forged 
signatures of Sarah E. Henry in order to convert her securities into cash, 
in failing to inquire into the oral statements of Ralph D. Henry that he had 
authority to sell the securities; in failing to ascertain why the signature 
of Sarah E. Henry was not available on a client's account card, com- 
pletely removes the appellees from the classification of one of two inno- 
cent parties. Only Sarah E. Henry is entitled to be classed as an 


innocent party. 


5. "The case is very similar on its facts to tion Safe Deposit Co. 
v. Hibbs, 229 U.S. 229 U.S, 391 (1913), and that decision is controlling." 


It is submitted that the facts in the National Safe Deposit Co. case 
are very dissimilar in important and material facts. In the National Safe 
Deposit Co. case the distinguishing facts are as follows: 


The true owner of the securities properly endorsed them in blank, 
and they were properly attested by a witness. They were delivered to the 
bank by the true owner as collateral for a loan. An officer of the bank 
voluntarily delivered possession of them to a trusted employee of the bank 
under the impression that the employee was to deliver them to their true 
owner, whom they assumed had repaid his loan. The certificates, having 
every indicia of ownership thereon, were delivered to a broker for sale 
by the employee, who did not represent that he was acting for anyone other 
than himself as the owner. The broker, not knowing the signature of the 
true owner or the attesting witness, required the bank employee to give 
further indentification of such signature by signing his name to the attesta- 
tion clause. The broker, without cause for suspicion, sold the securities. 


The true owner did not sue the broker, but the bank sued the broker 
to recover the loss occasioned by the unfaithful act of one of its employees. 
The doctrine of equitable estoppel was properly applied because the bank 
voluntarily placed the employee in possession of the securities, carrying 


every indicia of ownership. 
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In the Henry case, Sarah E. Henry never voluntarily or knowingly 
parted with possession of her securities, nor had they been endorsed by 
her or attested by any witness, while in fact the majority were admitted 
forgeries and she denied the genuineness of the others. Appellees did 
not require anyone to guarantee or attest to the genuineness of her signa- 
ture, though they had reason to be suspicious of the genuineness thereof. 


It is submitted that the Court in its decision in this case has over- 
ruled sub silentio the case of Continental Trust Co. v. Stump, 56 App. 
D.C. 366, 15 F.2d 464 (1926). The cited case appears to establish the 
controlling law in this jurisdiction for the Henry case. The facts are as 
follows: the husband, without knowledge or consent of his wife, forged 
her signature to a certificate of stock and deposited it with a bank as 
collateral for a loan. Upon the default in payment the bank sold the stock, 
deducted the amount of the loan, and credited the balance to the husband's 
account. The wife sued the bank to recover the value of her stock, and 
this Court held that, although the good faith of the bank was not questioned, 
nevertheless, the wife was entitled to recover the value of her securities 
from the bank. 


A case almost on all fours with the case at bar is Western Union 
Telegraph Co. v. Davenport, 97 U.S, 369, 24 L.Ed. 1047. The facts therein 
were stated by Mr. Justice Field to be: One Charles Davenport died 
leaving a widow and two minor children, the plaintiffs therein, as his heirs. 
Besides other property certain shares of the capital stock of the Western 
Union Telegraph Co. were distributed equally between said heirs. The 
widow was appointed guardian of the children and as such the childrens’ 
shares were delivered to and kept by her. All of these certificates as well 
as other property of the widow were placed by her in a tin box which was 
locked and deposited in the Fourth National Bank of Cincinnati for safe- 
keeping. The widow's brother, Robert W. Richie, was at the time an 


officer of the bank, and remained such for some years afterwards, and 
had access to the box. He kept the key to it during the widow's absence 
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from Cincinnati in order to obtain for collection coupons attached to some 
government bonds when they became due. At one time he took from the 
box a certificate of 390 shares belonging to the plaintiff, Henry Davenport, 
and forged his name to the transfer and power of attorney on its back, 
adding his own signature as that of the attesting witness. Subsequently, 
the widow was in Cincinnati, and on one occasion sent for the box, but 
returned it to the bank without opening it or examining its contents, and 
being about to depart for Europe, again left the key with her brother, 
Soon afterwards, he took from the box the certificates of shares belonging 
to the other plaintiff, Katherine Davenport, and likewise forged her name 


to a like transfer and power of attorney, adding, as in the former case, 


his own signature as the attesting witness. 


The defendants contended that the widow as guardian of the plaintiffs 
was chargeable with culpable negligence in the keeping of ‘the certificates, 
and therefore, that the plaintiffs were estopped from claiming them or 
their value. The Court stated that the negligence alleged consisted in the 
fact that the widow intrusted her brother with the key to the box in which 
the securities were kept when she knew that he was involvent; and that he 
had used, without her authority, her funds received by him ona previous 
sale of a portion of her property; and the further fact, that when she ob- 
tained the locked box from the bank shortly before leaving for Europe 
she returned it to the bank without examining its contents. It was con- 
tended that these acts were of such gravity as to estop the plaintiffs from 
any recovery even in the face of the admitted forgeries. The Court was 
not at all impressed with these alleged acts of negligence and stated: 

'* * * There is no circumstance here upon which an estoppel 

against the plaintiffs can be raised. To create an estoppel 

against them, there must have been some act or declaration 

indicating an authorization of the use of their names, by 

which the company was mislead, or a subsequent approval of 


their use by acceptance of the monies received with knowl- 
edge of the transfer." (Underscoring supplied.) 


The Court further stated, 
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"& * * Neither the absence of blame on the part of the officers 
of the Company in allowing an unauthorized transfer of stock, 
nor the good faith of the purchaser of stolen property, will 
avail as an answer to the demand of the true owner. The great 
principle that no one can be deprived of his property without 
his assent, except by the processes of the law, requires, in the 
cases mentioned, that the property wrongfully transferred or 
stolen should be restored to its rightful owner. The mainte- 
nance of that principle is essential to the peace and safety of 
society, and the insecurity which would follow any departure 
from it would cause far greater injury than any which can fall, 
in cases of unlawful appropriation of property, upon those who 
have been mislead and defrauded." (Underscoring supplied.) 


In addition the Court categorically stated that, 


1k * * Forgery can confer no power nor transfer any right. 
The officers of the Company are the custodians of its stock 
books, and it is their duty to see that all transfers of shares 
are properly made, either by the stockholders themselves or 
persons having authority from them. If upon the presentation 
of a certificate for transfer they are at all doubtful of the 
identity of the party offering it with its owner, or if not satis- 
fied of the genuineness of a power of attorney produced, they 
can require the identity of the party in the one case, and the 
genuineness of the document in the other, to be satisfactorily 
established before allowing the transfer to be made. In either 
case they must act upon their own responsibility. In many 
instances they may be misled without any fault of their own, 
just as the most careful person may sometimes be induced to 
purchase property from one who has no title, and who may 
perhaps have acquired its possession by force or larceny. 
Neither the absence of blame on the part of the officers of 
the Company in allowing an unauthorized transfer of stock, nor 
the good faith of the purchaser of stolen property, will avail 
as an answer to the demand of the true owner." (Underscoring 
supplied.) 


The Supreme Court as late as January 7, 1952, speaking through 
Mr. Justice Jackson in the case of Morissette v. United States, 342 U.S. 
246, stated, 


* * * Stealing, larceny, and its variants and equivalents, were 
among the earliest offenses known to the law that existed be- 
fore legislation; they are invasions of rights of property which 
stir a sense of insecurity in the whole community and arouse 
public demand for retribution, the penalty is high and, when a 


sufficient amount is involved, the infamy is that of a felony, 


which, says Maitland, is '* * * as bad a word as you can give 
to man or thing.’ 


1k * * In the civil tort, except for recovery of exemplary dam- 
ages, the defendant's knowledge, intent, motive, mistake, and 
good faith are generally irrelevant. If one takes property 
which turns out to belong to another, his innocent intent will 
not shield him from making restitution or indemnity, for his 
ell-meaning may not be allowed to deprive another of his 


WwW 
own." (Underscoring supplied.) 
In the case of Perper v. Sonnabend, 221 F.2d 142, the Court stated: 


"An agent's authority cannot be proved by his own con- 
duct or extra-judicial statements. * * * For the principal 
to be bound by acts of an agent not actually authorized to 
perform an act for the principal there must be a "holding 
out! of the alleged agent by the principal." 


There is no evidence that Sarah E. Henry held out to anyone that 
Ralph D. Henry was authorized to sell and dispose of her securities. 


CONCLUSIONS 


The Trial Judge committed error in directing a verdict for the 


appellees. 
Sarah E. Henry lost her securities through their theft by Ralph D. 
Henry, and their sale, which was made possible by the laxity, careless- 
ness, and negligence of appellees. The expert witness for appellees 
admitted that the majority of the certificates were forgeries. Sarah E. 
Henry made no statement, did not write or do anything whatsoever to 
mislead the appellees or to afford any basis for a defense of equitable 
estoppel. The record is clear that the appellees did not rely upon any 
conduct or statement or known writing of Sarah E. Henry, and that they 
were without knowledge that the securities of Sarah E. Henry had been in 
a joint safe deposit box. Appellees admit and concede that they relied 
solely upon the oral statements of Ralph D. Henry that he had oral 
authority from his mother to sell her securities. They made no effort 
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to ascertain the truth of the oral statements of Ralph D. Henry. The 
agent's authority cannot be proved by his own unauthorized statements. 


It is respectfully requested that the petition for rehearing and re- 
hearing in banc be granted and that the judgment entered herein on 
May 10, 1962, be reversed and entered in favor of petitioner. 


Respectfully submitted, 


DONALD S. CARUTHERS 


McLachlen Bank Building 
Washington 1, D. C. 


CERTIFICATE OF GOOD FAITH 


I hereby certify that the foregoing petition for rehearing and 
rehearing in banc is not filed for the purpose of delay. In addition, it is 
Counsel's belief that as the case now stands it has been decided contrary 


to the law of this jurisdiction, and that the questions involved are of 


great importance to the public. 


Donald S. Caruthers 
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CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Petition for Rehearing 
and Rehearing in banc were served upon Alexander M. Heron, Preston C. 
King, and Edgar T. Bellinger, Esquires, Attorneys of Appellees in 
No. 16,503, and for Appellants in No. 16,504, at their offices at 707 Mun- 
sey Building, Washington, D. C., and John L. Hamilton, Esquire, 
Hamilton and Hamilton, Attorneys for Appellees in No. 16,504, at their 
offices in the Union Trust Building, Washington, D. Cc. | 
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BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Sarah E. Henry, appellant in No. 165038, sued appellants herein 
for conversion and negligence in selling stocks and bonds belonging 
to her. Mrs. Henry claimed her securities were sold by appellants 
herein during the year 1958 without her knowledge, consent, order, 
direction or authority and that she never received the proceeds of 
such sales. (J.A. 1-3). 


Appellants herein, pursuant to order of the Court below of April 
27, 1960 (J.A. 7), filed a third party complaint against appellees herein 
alleging: that checks for the proceeds of said securities were drawn 
by them on appellee Riggs National Bank; that the checks were endorsed 
for deposit to the joint account of Mrs. Henry and deposited to her ac- 
count in the bank of the appellee Union Trust Company; that the banks 

the back of the checks; and that if the 

endorsements were in fact forged or executed without Mrs. Henry's 
authority appellees were liable to appellants for the amount of the checks 
(3.A. 7-9). 


she order granting appellants herein authority to file the third 
arty complaint was subsequently vacated and set aside Py {he OWS 
Coart (J.A. 10). Appellants herein then filed notice of appeal from this 
ex w this Court, which, on December 23, 1960, was dismiss! 26 
premature. Auchincloss, et al. v- Union Trust Company of the District 
of Columbia, et al., No. 16074. Upon trial in the Court below of the 


case brought by Mrs. Henry against appellants herein, the lower Court 
directed a verdict for appellants (J.A. 107) and Mrs. Henry filed timely 
notice of appeal to this Court (J.A. 137). Appellants accordingly filed 

a timely notice of appeal from the order of the lower Court setting aside 
its prior order permitting appellants herein to file their third party 
complaint (J.A. 137) 


Jurisdiction of the lower Court was conferred upon that Court by 
Title 11, District of Columbia Code, 1951 Edition, Sections 305, 306. 
Jurisdiction to entertain this appeal is conferred upon this Court by Title 
28, U.S.C.A. 1291. 


STATEMENT OF THE CASE 


On October 16, 1959, Sarah E. Henry filed a complaint for damages 
for unauthorized sale of securities in the Court below against the part- 
nership of Auchincloss, Parker and Redpath (Record). On January 29, 
1960, (J.A. 1-2) she filed an amended complaint naming the 
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appellants herein, individual partners in the firm of Auchincloss, Parker 
and Redpath as defendants. The amended complaint alleged that Sarah E. 
Henry was the owner of securities of substantial value; that they were 
sold by appellants herein without her knowledge or consent; that she did 
not sign or authorize anyone to sign her name to the certificates of stock, 
and that she did not receive any of the proceeds from or benefits of the 
sales of the securities (J.A. 1-2). 


Appellants filed their answer to the amended complaint and a motion 


to bringinthird party defendants, naming these appellees as |prospective 
third party defendants on March 11, 1960 (J.A. 3, 6). This motion was 
granted by the Court below and the third party complaint was duly filed 
(J.A. 7). That complaint alleged that the proceeds of the sales of the 
securities were paid to Sarah E. Henry by checks issued in her name 
drawn on appellee, Riggs National Bank of Washington, D. C and de- 


posited in Sarah E. Henry's account in appellee, Union Trust Company 

of the District of Columbia. Both banks endorsed the checks and guaran- 
teed prior endorsement. The checks were charged to appellant's account 
by appellee Riggs National Bank. Appellants claimed that if! the endorse- 
ments on and the deposits of the checks were not made by plaintiff, Sarah 
E. Henry, or authorized by her, then appellees were liable to appellants 
for the amount of the checks (J.A. 8-9). 


On May 31, 1960, appellees filed a motion to vacate the prior 
order of the lower Court granting appellants leave to file the third 
party complaint on the ground that said complaint failed to state a 
claim upon which relief could be granted (J.A. 10). Thereafter, the 
Court below ordered that its prior order granting appellants leave 
to file a third party complaint be vacated and the third party complaint 
be stricken (J.A. 10). Appellants herein filed an appeal with this Court 
which was dismissed as premature on December 23, 1960. Auchincloss, 
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et al. v. Union Trust Company of the District of Columbia, et al., No. 
16074. : 


Thereafter, the case of Henry v- Auchincloss, et al., 
No. 16508 in this Court, went to trial in the lower Court. At the 
conclusion of all of the evidence the lower Court directed a verdict in 
favor of the defendants in that case, the appellants here. Due notice 
of appeal was filed by Mrs. Henry to this Court and appellants here 
also filed notice of appeal from the order of the lower Court striking 
appellants’ third party complaint and vacating its prior order permitting 
that complaint to be filed (J.-A. 137). 

STATUTES INVOLVED 


Title 28, Section 124 of the District of Columbia Code, 1951 Edition , 
is relied upon to establish that signatures to checks that are forged or 
made without authority are inoperative. 

STATEMENT OF POINTS 


1. The Court below erred in vacating its order granting 
appellants the right to file a third party complaint against appellees 
and in striking said third party complaint. 

2. The Court below erred in holding that where investment 
bankers sell securities and draw checks for the proceeds payable to 
the owner of the securities and said checks are deposited in a 
collecting bank to the credit of the owner in her joint account and 
both banks endorse the checks and guarantee prior endorsements, 
the drawers of the checks cannot recover their losses if it is there- 
after established that the endorsements on the checks were forged or 
unauthorized. 
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SUMMARY OF ARGUMENT 


If this Court should reverse the lower Court in No. 16503, appellants 
urge that the lower Court erred in vacating its order allowing appellants 
here, defendants and third party plaintiffs below, to file a third party com- 
plaint against appellee banks and in striking the third party complaint. 


Appellants as investment bankers sold securities for Sarah E. 
Henry's account. Checks in payment therefor were drawn on appellee 
Riggs National Bank by appellants to the order of Mrs. Henry. These 
checks were endorsed in most instances "Deposit to Credit of Sarah E. 
Henry" and were deposited to Mrs. Henry's joint account in {the collecting 
bank, appellee Union Trust Company. Both banks endorsed the checks 
guaranteeing prior endorsements (J.A. 24-35, 114-119, Plfif's Ex. 27). If, 
in fact, the endorsements in said checks were forgeries or unauthorized 
by Mrs. Henry, then both the drawee bank and the collecting bank are 
liable to appellants for any losses sustained by them. 


ARGUMENT 


The appellants in this case are, and have been for mahy years, en- 
gaged, in the District of Columbia and in New York State, in the investment 
banking business (J.A. 85). In 1958, they soid securities, both stocks and 
bonds, for the account of one Sarah E. Henry, appellant in No. 16503 in this 
Court (J.A. 65). Subsequently, Mrs. Henry brought suit against appellants, 
alleging that she never authorized the sale of any of her securities or 
received the proceeds therefrom and that appellants had converted to their 
own use the proceeds from the sale of these securities and had handled the 
sale of the securities in a negligent manner and were thus liable to her for 
the value of all the securities sold (J.A. 1). Appellants filed an answer to 
Mrs. Henry's complaint and subsequently filed a motion for leave to file 
a third party complaint against both appellee banks in the present case. 
This motion was granted by the Court below and the third party com- 
plaint was duly filed (J.A. 3-9). Subsequently, appellee banks moved 
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to set aside the order granting appellants leave to file said third party 
complaint. Upon reconsideration, the Court granted the motion to 
vacate its prior order and struck the third party complaint (J.A. 10). 

Appellants’ position is that if they should be held liable as a 
result of Mrs. Henry's claim against ‘them, then the appellee banks 
are liable to appellants for the amount of any losses sustained. This 
appeal would become moot unless this Court should reverse the lower 
Court in No. 16503 wherein the lower Court directed a verdict, at the 
conclusion of the evidence, in favor of appellants and thus held there 
was no liability on the part of the appellants to Mrs. Henry. However, 
should this Court reverse the lower Court in No. 16503, it is appellants’ 
position that they are entitled to maintain a third party action against 
the appellee banks on the theory that those banks are liable'to 
appellants for any losses appellants may sustain as a result of the re- 
trial of the case in No. 16503. 

The checks which appellant drew to the order of Mrs. Henry for 
the proceeds of the sale of her securities were endorsed on the back, 
in most instances, "Deposit to the Credit of Sarah E. Henry” (Plff's 
Ex 27 JA 114-119). That this amounts to an endorsement of the checks 
cannot be controverted and requires only a brief discussion. In Pattons 
Digest, Vol. 2, page 2110, it is stated: 


"Under the Negotiable Instruments Act 
‘endorsements for deposit’ or "for deposit 
only to the credit of’ are restrictive making 
the endorsee an agent for collection.” 


In Farmers Exchange Bank v- Kraft Foods Company, 235 F. 2d 118, 
the Court stated: 


"Appellee’s endorsement 'For deposit 
only’ was restrictive of 


See also Haskell v. Avery, 181 Mass. 106, 63 N.E. 15 and Soma v. 
Handrulis, 277 N.Y. 223, 14 N.E. 2nd 46. 
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If Mrs. Henry should eventually prevail on the theory that the 
endorsements for deposit of the various checks were either forged or 
unauthorized and that she never received any of the proceeds ‘of the sale 
of the securities it is clear that the appellee banks are liable to appel- 
ants for any losses sustained. The Negotiable Instruments Act, Title 
28, Section 124, of the District of Columbia Code, 1951 Edition states: 


‘Where a signature is forged or made 
without the authority of the person whose 
signature it purports to be it is wholly 
inoperative, and no right to retain the 
instrument, or to give a discharge therefor, 
or to enforce payment thereof against any 
party thereto can be acquired through or 
under such signature, unless the party against 
whom it is sought to enforce such right is 
precluded from setting up the forgery or 
want of authority." 


Thus, if the endorsements on the back of the checks were forged 
or made without authority, neither appellee banks acquired any right to 


either cash said checks or charge the amount thereof to appellants’ ac- 
count in the drawee bank. 
The appellee Riggs National Bank, should Mrs. Henry prevail in a 
retrial in the Court below in No. 16503, is clearly liable to appellants. 
The checks in question were drawn by appellants on their account at the 
appellee Riggs National Bank. Thus, 2 depositor and banking relation- 
ship arose between appellants and the appellee Riggs National Bank. 
This is a contract liability and the depository either expressly or im- 
pliedly agrees that it will not pay out any money of the depositor except 
to the person indicated on order of the depositor. In Thompson v. Riggs, 
72 U.S. 668, 678, the Supreme Court of the United States, in |\discussing 
the relationship between a depositor and his bank stated: 


“But where the deposit is general, and there 
is no special agreement proved, the title of the 
money deposited, whatever it may be, passes to th 
bank, and the transaction is unaffected by the 
character of the money in which the deposit was 


made, and the bank becomes liable for the amount 
as a debt, which can only be discharged by such 
money as is by law 2 legal tender.” 
See also Blakey v. Brinson, 286 U.S. 254, 260. 

Thus, there can be no doubt that where the drawer of a check has 
funds on deposit with a bank and draws 2 check to the order of a speci- 
fied person, the bank, as depository, has the duty to pay in legal tender 
only to the person indicated on the check as Payee~ If Mrs. Henry 
should prevail in the fetrail in the Court below in her contention that 
the endorsements on these checks were unauthorized and she never se- 
cared the proceeds thereof, appellee Riggs National Bank is liable in 
contract for any losses appellants may sustain. 

The endorsement on the back of the checks by the appellee Riggs 
National Bank, guaranteeing all prior endorsements, is simply a further 
expression of the contract liability which that bank owes to appellants 
as depositors to the effect that it will not pay out appellants’ money 
to anyone except the person named as payee in the check. That person 
must either endorse the checks or authorize the endorsement or the 
drawee bank is liable, both on the guarantee and as a result of the con- 
tract, between it and its depositors . 

That appellants may also recover against the appellee Union Trust 
Company as the collecting bank in view of its endorsements guarantee- 
ing prior endorsements is also clear. In City Bank v- Hamilton National 
Bank of Washington, 108 F. 2d 588, 589, 71 App. D.C. 225, this Court had 
under consideration the liability of a bank that guaranteed an endorse- 
ment on a check. The facts were that the Hamilton National Bank dis- 
counted two promissory notes signed by one Arthur Berman and pur- 
porting to have been signed by his wife, Bernice. That bank issued and 
delivered to Arthur Berman its cashier's check payable to his order 
and that of his wife for the amount of the loans. These checks, endorsed 
with the names of the payees, were delivered by Arthur Berman to the 
City Bank for deposit to his account and amounts of the checks were 
collected from Hamilton Bank after the City Bank guaranteed prior 
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endorsements. Arthur Berman died before the loans were paid off and 
his wife, Bernice, refused to pay the balance due on the notes on the 
ground that her name on the notes was forged and the endorsement on 

the checks was likewise forged. The Hamilton Bank brought an action 
against the City Bank to recover the balance due on the loans on the 
ground that its loss was caused by City Bank collecting the checks on 
forged endorsements. The City Bank demurred on the ground that the 
declaration failed to show any loss by reason of the forged endorsements. 
This Court held that the loss occurred when the Hamilton Bank paid its 
checks on the strength of the guarantee of the endorsement by City Bank. 
The Court stated at page 589: | 


"The record shows that Bernice Berman was unknown 
to Hamilton Bank and had no account there and was: 
not present at the times when the notes were dis- 
counted and the checks issued. Hamilton Bank, in 
issuing the checks, made them payable to both 
husband and wife and thereby indicated that they 

were the persons intended to receive the proceeds. 

It parted with none of its money when it accepted 

the notes. Its loss occurred when it paid the 

checks upon the guaranty of City Bank of the 

validity of the indorsements of Bernice Berman. 

It thus appears that, while Hamilton Bank was 
imposed upon by a forger, and on the faith of 

the forged notes gave him its checks payable to 
himself and his wife, City Bank was imposed on by the 
forger when he obtained its money on his own 

genuine indorsements and the forged indorsemenits 

of his wife. The loss sued on occurred as the result 
of reliance by Hamilton Bank on the guaranty of 

City Bank that the indorsements were valid. In 

this aspect, City Bank received from Hamilton 

Bank money to which it was not entitled. Upon 
discovery, Hamilton Bank demanded return, less 

the amount which had been restored by the forger. 
The rule in these circumstances is that the bank 
which has drawn the cashier's check on itself may 
recover from the collecting bank when the indorsement 
has been forged. Farmers' Bank & Trust Co. v. 
Farmers' State Bank, 148 Ark. 599, 231 S.W.7; cf. 
Hartford-Connecticut Trust Co. v. Riverside Trust 
Co., 123 Conn. 616, 197 A. 766. To the same extent, 
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the drawer of a check may recover from the collec 
bank when his own has paid and charged to own 


account a check with forged indorsement. Life Ins. Co. 
Y. Edisto National Bank, 166 S. C. 505, 165 S.E. 178; 


Gustin-Bacon Mig. Co. v. First Nat. Bank, 306 Ill. 179, 

187 N.5. 798. Or the drawee bank may credit the 

account and itself sue the collecting bank. District Nat. 
App. D.C. 198 


Bank v. Washi n Loan & Trust Co., 62 App. D.C. 198, 

65 F. 2d 831." emphasis added) 
See also, National Metropolitan Bank v. United States, 142 F. 2d 474, 
79 App. D.C. 54. 


Thus, as this Court states in these cases, the drawer of checks, in 
this instance appellants, may recover not only from their own bank, which 
is the drawee bank, but from the collecting bank when the drawee bank has 
paid the checks and charged them to appellants’ account if the checks 
contain either forged or unauthorized endorsements. 


CONCLUSION 


Appellants thus respectfully urge that if this Court reverses the 
companion case of No. 16503, it should also reverse the judgment of the 
lower Court in this case because, if Mrs. Henry did not receive the 
proceeds of the sale of her securities and did not authorize the endorse- 
ment of any of the checks drawn to her order for the proceeds of said 
securities, the appellee banks are clearly liable to the appellants for any 
loss sustained by them. 


Respectfully submitted, 


ALEXANDER M. HERON 


PRESTON C. KING, JR. 


EDGAR T. BELLINGER 


707 Munsey Building 
Washington 4, D. C. 


Attorneys for Appellants 
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QUESTION PRESENTED 
Where an investment banking firm sells certain securities 
and draws checks made payable to the owner of the securi- 
ties which are deposited in the owner’s joint account under 
@ joint deposit contract which authorizes either joint de- 


positor or the bank to endorse the checks of the other joint 
depositor, do the collecting bank and the drawee bank have 
any liability to the drawer of the checks when the owner 
of the securities claims that she did not receive the pro- 
ceeds of the sale of the securities? 


CoUNTERSTATEMENT OF THE CASE 
Sumaary oF ARGUMENT 


TABLE OF CASES 
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tae Riccs Nationa Bang or Wasuixetox, D.C., 


Appellees. 


Appeal From Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Appellees accept the Statement of the Case appearing in 
the Brief of Appellants with the following additions: 


Defendants’ Exhibit 2, the joint checking account 
card of Union Trust Company of the District of Colum- 
bia (J.A. 120) which the parties have agreed was 
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signed by Sara E. Henry and Ralph D. Henry con- 
tains the following provision: 


“Jorsr Account. We, the undersigned, declare that 
we are joint owners as joint tenants of all moneys 
now or at any time deposited by either of us with 
the Union Trast Company of the District of Colum- 
bia to the credit of the above account, that each of 
the undersigned appoint the other and/or the Union 
Trust Company of the District of Columbia attorney, 
with power to deposit in said joint account moneys 
of the other and for that purpose to endorse any 
check, draft, note or other instrument payable to the 
order of the other or both said depositors, and that 
all moneys so deposited, being held by us as joint 
tenants may be withdrawn by check: draft, or written 
order, by either of us, or the survivor of us, or the 
executors, administrators or assigns of such sur- 
vivor.”” 


Each of the checks drawn to the order of Sara E. Henry 
by Appellants was deposited in her joint checking account 


at Appellee Union Trast Company. 


SUMMARY OF ARGUMENT 


Where checks payable to one joint depositor are endorsed 
“for deposit’? and deposited in the joint account by the 
other jomt depositor the endorsement “for deposit’’ is 
neither a forgery nor can it be said to be unauthorized. 
Where the checks are deposited to the credit of the payee 
in the payee’s joint account the drawer of the checks has 
no cause of action against either the drawee bank or the 
collecting bank which guarantees prior endorsements. 


ARGUMENT 


The Third Party Complaint alleges that the proceeds 
from the sale of plaintiff’s securities were paid by third 
party plaintiffs to plaintiff by checks drawn to her order 
on Appellee, The Riggs National Bank, and deposited in 
her account at Appellee, Union Trust Company. The 
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gravamen of the Third Party Complaint is the allegation 
that if the endorsement of plaintiff and/or the deposit of 
the checks in her account were not in fact in trath her 
endorsements or authorized by her then the banks are 
liable to the third party plaintiffs for the amount of the 
checks. There are no allegations that the banks converted 
the proceeds of the checks ; that they were guilty of a breach 
of contract; or that they breached any duty owed to third 
party plaintiffs. The Third Party Complaint appears to 
allege no more than that the banks received and paid checks 
which bore forged or unauthorized endorsements. In this 
state of the pleadings the lower court vacated its prior 
order granting leave to file the Third Party Complaint and 
ordered the complaint striken. In so doing the lower court 
was clearly correct because the third party plaintiffs, the 
drawer of the checks, admitted that the proceeds of the 
checks reached the person whom they intended should re- 
ceive it. Wornhoudt Lumber Co. v. Union Bank and Trust 
Co., 231 Iowa 928, 2 N.W. 2d 267. 


“So long as the endorsement of the payee’s name in 
a check is restricted ‘for deposit’, it matters not 
who signed the endorsement, the bank where a payee 
keeps a deposit is authorized to deposit it to the payee’s 
credit.” Hester & Wise v. Chinn (Tex. Civ. App.) 162 
S.W. 2d 450, 452. 


Appellees concede that a drawee bank is bound at its 
peril to determine the genuineness of the endorsements 
upon which a depositor’s check is paid and that an inter- 
mediary bank is liable to the drawer where it receives a 
check on a forged or unauthorized endorsement and collects 
from the drawee bank. Appellees also concede that the 
endorsement on the back of the checks, ‘‘Deposit to the 
Credit of Sara E. Henry’’ constituted a restrictive en- 
dorsement. 


Since the trial of the case it has been clearly established 
from the evidence, the admissions of the parties and the 
exhibits that there were neither forgeries nor unauthorized 
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endorsements. The plaintiff and defendant stipulated that 
the joint checking account card of Union Trust Company 
(Defendant’s Exhibit 2, J.A. 120-121) was signed by Mrs. 
Henry and her son, Ralph T. Henry. This card empowered 
either joint depositor (as well as the bank) to deposit in 
the account moneys of the other joint depositor and for that 
purpose to endorse any check payable to the order of the 
other joint depositor. The deposition of Ralph T. Henry 
(J-A. 23-34) establishes that all of the checks were de- 
posited in the joint account and that he endorsed most, if 
not all, of the checks ‘‘for deposit’’. Under these circum- 
stances there were no forgeries nor unauthorized endorse- 
ments and neither bank has any lability to Appellants. 


CONCLUSION 


It is respectfully submitted that the lower court was 
correct in striking the Third Party Complaint and that its 
decision should be affirmed. 


Respectfully submitted, 


Joms L. Hasmirox 
Wruius A. Guascow 
Union Trost Building 
Washington 5, D. C. 
Attorneys for Appellees 
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United States Court of Appeals 


For raz Distaicr or Cotumsu Crecurr 


No. 16,542 


Wuuam CHEW, APPELLANT 
v. 


Untrep Srates or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is a shoplifting case. After a jury trial and 
verdict of guilty (J.A. 9), the court entered a judgment 
and commitment sentencing appellant to imprisonment 
for a period of from sixteen months to four years (J.A. 
9-10).1. Application below for leave to appeal in forma 


2 The judgment and commitment actually reads: “* * * for a 
period of Sixteen (16) months to four (4) months [sic]” (J.A. 
10). Both the Criminal Docket entries and an entry upon the 
cover of the District Court jacket reflect, however, that the sen- 
tence is for sixteen months to four years. The transcript of 
sentencing proceedings is not on file in the record on appeal. 
Should the judgment of the District Court be affirmed, we con- 
template filing in the District Court a motion to correct the 
judgment on grounds of clerical mistake. FED. R. Crm. P. 36. 


(1) 


2 


pauperis was denied (J.A. 10), but a renewed petition 
in this Court was granted on July 1, 1961, and the appeal 
is now here in due course. 

In an indictment filed February 7, 1961, appellant was 
charged with having stolen “seven sport coats, each coat 
of the value of $24.00,” the property of Sears, Roebuck & 
Co., a body corporate (J.A. 1). At trial the felonious 
caption and asportation of the goods mentioned were 
amply shown. Lanter, a security officer in the Sears 
store, saw appellant in the men’s clothing department at 
about 1:30 in the afternoon. He observed appellant near 
the sport coat rack* He saw him remove seven sport 
coats from the rack, put them in a bag which he had on 
the floor, pick up the bag, walk through the store, and 
start to leave the premises. Lanter approached appel- 
lant, identified himself as a security officer, and put 
appellant under arrest. (J.-A. 3) Appellant made no 
statement except to say “he had taken the coats for some- 
one else” (Tr. 10), a story which he later repeated in 
substance to an officer of the Metropolitan Police Depart- 
ment who had responded to the scene (Tr. 26-28). 

The seven coats bore the Sears label when recovered 
from appellant (Tr. 10) and were identified as being the 
property of Sears, Roebuck & Company (J.A. 4). On 
the date in question, Sears, Roebuck was doing business 
in the District of Columbia as Sears, Roebuck & Co., a 
body corporate (Tr. 31). The offense took place within 
the District of Columbia (Tr. 10-11). 

Fedoryk, who was employed in the men’s department, 
was asked on direct examination what was the cost of 
the sport coats to Sears, Roebuck. He said the unit cost 
was $22.32 (J.4. 5.) On cross-examination it was elicited 
from Fedoryk that his assessment of cost was based upon 
a photostat copy of the original purchase order pertain- 
ing to the goods in question, which the witness had 
obtained from the store’s auditing department (J.A. 6). 


2 Pau] J. Fedoryk, employed in the men’s clothing department, 
also observed appellant there, thus supplying partial corroboration 
of Lanter’s testimony (J.A. 4-5). 
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The direct testimony was not objected to, and after cross 
no motion to strike was made. After the prosecution 
successfully moved the admission of the coats into evi- 
dence and rested its case, the defense moved for a verdict 
of acquittal? on the ground the value of the coats had 
not been proven (J.A. 6). The court, noting that cost 
was some evidence of value, although not conclusive, 
denied the motion (J.A. 7). The defense rested (Tr. 35). 

Before the closing arguments to the jury, the court 
asked: “Now, are there any requests for instructions?” 
(Tr. 33). The defense replied: “I have nothing except 
the general instructions” (Tr. 34). In the closing argu- 
ment for the defense, value was net mentioned (Tr. 37- 
39). The court’s charge, after dealing with the usual, 
general instructions on the jury’s role, burden of proof, 
reasonable doubt, etc.‘ read to the jury the indictment 
and the District of Columbia grand larceny statute (J.A. 
7) and elaborated on the elements of grand larceny (Tr. 
46-47). At the end of its charge, the court asked: “Are 
there any objections or suggestions?” (J-A. 8). The 
defense had one objection not material here, and the court 
rectified its charge appropriately (J.A. 89). As said 
before, the jury returned a guilty verdict. 

The verdict was entered on the day of trial, March 13, 
1961 (J.A. 2, 9). Seven days later, on March 20, 1961, 
appellant filed a new trial motion alleging inter alia that 
“there was insufficient proof as to the value of the alleged 
[sic] stolen articles” (J.-A. 9). The motion was heard 
and denied on March 30, 1961, and following final judg- 
ment these appellate proceedings were perfected. 


STATUTES AND RULES INVOLVED 
D.C. Cove § 22-2201 (1961) provides: 


Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or 


3T.e., judgment of acquittal. Fep.R.Crm.P. 29(a). 
«Not printed in the joint appendix. 
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upward, incloding things savoring of the realty, shall 


suffer imprisonment for not less than one nor more 
than ten years. 


D.C. Cons § 22-2202 (1961) provides in part: 


Whoever shall feloniously take and carry away 
any property of value less than $100, including things 
savoring of the realty, shall be fined not more than 
$200 od be imprisoned for not more than one year, 
or bo! eee2e 


Bale 30, Fev-R.Csnr-P., provides in part: 


At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. 
oe * No party may assign as error any portion 
of the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its verdict, 
stating distinctly the matter to which he objects and 
the grounds of his objection. * ° ° ° 


Bale 31, Fso_B.CznxP., provides in part: 


(ce) Conviction of Less Offense. The defendant may 
be found guilty of an offense necessarily included in 
the offense charged or of an attempt to commit either 
the offense charged or an offense necessarily included 
therein if the attempt is an offense. 


Rule 33, Fep-B.CuxoP., reads in part: 


The court may grant a new trial to a defendant if 
required in the interest of justice. ° ° * * A motion 
for new trial based on any * * * grounds [other than 
newly discovered evidence] shall be made within 5 
days after verdict or finding of guilty or within such 
farther time as the court may fix during the 5-day 
period. 

Bale 51, Fzp-B.Czx«P., provides: 


Exceptions to rulings or orders of the court are 
unnecessary and for all purposes for which an excep- 
tion has heretofore been necessary it is sufficient that 
a party, at the time the ruling or order of the court 
ig made or sought, makes known to the court the 
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action which he desires the court to take or his objec- 
tion to the action of the court and the grounds there- 
for; but if a party has no opportunity to object to 
a ruling or order, the absence of an objection does 
not thereafter prejudice him. 


And Rule 52, Fev.R.Crm.P., provides: 


(a) Harmless error. Any error, defect, irregular- 
ity or variance which does not affect substantial rights 
shall be disregarded. 

(b) Plain error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


I 


The evidence as to the cost of the coats may have been 
technically inadmissible. Any technical defect could have 
been readily cured had it been pointed out. Appellant 
failed to object to or to move to strike such evidence. 


He thus waived the objection, and the evidence was en- 
titled to its full probative value. At no time during trial 
was cost in issue, and for that reason the presence of 
the cost evidence in the record cannot constitute plain 
error affecting substantial rights. 


0 


A reasonable jury may permissibly find beyond a rea- 
sonable doubt that coats which cost $156.24 in the aggre- 
gate have a minimum value of $100. 


m 


Appellant failed to request a petit larceny instruction 
or to object to the instructions as given. He may not 
complain of the omission for the first time on appeal. 
In the circumstances of the case, a petit larceny instruc- 
tion was not mandatory despite the absence of request. 
There was no evidence to justify its being given. Its 
omission was therefore not error, much less plain error. 


At Trial Appellant Neither Objected To Nor Moved To 
Strike The Testimony As To The Cost Of The Coats; 
Sach Testimony Is Therefore Entitled To Receive Full 
Probative Weight And Its Presence In The Record 
Dees Not Constitute “Plain Error.” 


The Government’s witness Fedoryk, who was the man- 
ager of Sears’ men’s department, testified on direct exami- 
nation that the unit cost of the sport coats in question 
was $2232 For all that appeared when the testimony 
was first given, Fedoryk asserted the cost of $22.32 as a 
fact beeause he himself knew or believed it to be a fact. 
On cross-examination, however, it became clear that 
Fedoryk asserted the cost of $22.32 as a fact because a 
certain document told him it was so. The document itself 
bad been neither proffered nor received in evidence. At 
this point, appellant had basis for a motion to strike the 
cost testimony that had been adduced on direct exami- 
nation on grounds of hearsay, because the testimony was 
based on a statement made by an out-of-court declarant. 
Had a timely motion to strike been made, any defect in 
the direct testimony could have been readily cured. The 
Government, alerted to the defect, could have done one 
of four things: (1) on redirect examination of the wit- 
ness, it could have asked whether he had personal knowl- 
edge of the coats’ cost apart from what he knew from 
reading the document; (2) it could have called to the 
stand another representative of Sears* who did have 
personal knowledge of the coats’ cost: (3) it could have 
laid a foundation for the admission of the document into 
evidence under the shop book exception embodied in 28 


*Such a representative of Sears might well have been in the 
courtroom. If not, since the Sears’ store is in the District, a 
proper witness might have been obtained within a half hour. 
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U.S.C. §1732(b) and then moved for its admission;* or 
(4) if necessary, it could have secured the original of the 
document of which the paper at trial was a photostat 
copy, laid a foundation for its admission into evidence 
under 28 U.S.C. §1732(a), and moved for its admission. 
Because the defect in the original direct testimony was 
thus so easily susceptible to rectification, the failure of 
appellant to object to the testimony or move to strike it 
as soon as the basis for its technical inadmissibility be- 
came apparent constituted a legal waiver of the objection 
and, consequentially, an acquiescence in the jury’s con- 
sideration of the testimony. By overwhelming weight of 
authority, unobjected-to hearsay receives its natural pro- 
bative effect as if it were in law admissible. Spiller v. 
Atchison, T. & SF. Ry., 253 US. 117, 130 (1920); Row- 
land v. St. Louis & S.F.RR., 244 U.S. 106, 108 (1917); 
Diaz v. United States, 223 U.S. 442, 450 (1912) (criminal 
case); The Sac and Fox Indians, 220 U.S. 481, 488-9 
(1911); Schlemmer v. Buffalo, R. & PRy., 205 US. 1, 
9 (1907); Crawford v. United States, 91 U.S. App. D.C. 
234, 236, 198 F.2d 976 (1952) (criminal case), and cases 
cited 91 U.S. App. D.C. at 236 n. 2; Gibson v. Elgin, J. & 
E. Ry., 246 F.2d 834, 836 (7th Cir. 1957); Byars v. United 
States, 238 F.2d 83 (6th Cir. 1956) (criminal case) ; 
Continental Oil Co. v. United States, 184 F.2d 802 (9th 
Cir. 1950); United States v. Lutz, 142 F.2d 985 (3d Cir. 
1944) (criminal case; Goodrich, J.); United States v. 
Fleming, 134 F.2d 776, 728 (2d Cir. 1943) (criminal case; 
Frank, J.); 1 Wicmorz, Evmence §18 (3d ed. 1940) ; * 
cf. United States v. McCoy, 193 U.S. 593, 598 (1904), 


* Again, a witness or witnesses who could lay such a foundation 
were presumably available on short notice. 


*In 1 WicMore, EVIDENCE §18 n. 1 (8d. ed. 1940), §18 n. 1 
(Supp. 1959), state cases in point are collected. Since the federal 
cases are so clear, a thorough check of the state authorities was 
deemed unnecessary; but on the face of Wigmore’s survey, it 
would appear that at least 24 states follow the federal rule that 
unobjected-to hearsay is to receive its full probative weight, and 
that only two states—Georgia and Texas—are contra. 
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Self v. United States, 249 F.2d 32, 34 (5th Cir. 1957). 
See also Fsp.B.Crnu.P. 51, supra, pp. 49; Cady v. Norton, 
14 Pick. 236 (Mass. 1833).° 

On occasion, the presence of hearsay testimony in the 
record of a criminal case, even though not objected to 
when introduced, is held to be “plain error affecting 
substantial rights” (Fep.R.Cro«.P. 52(b), supra, p. 5). 
Pinkard v. United States, 99 U.S. App. D.C. 394, 240 
F.2d 632 (1957), is such a case. There, the trial was 
replete with double and triple hearsay on disputed factual 
issues going to the heart of the defendant’s guilt or 
imnocence on charges of child molestation. Whereas the 
hearsay rule is “often grossly artificial,” the Pinkard case 
exemplifies its application for “the very essence of justice, 
keeping out gossip, rumor, unfounded report, second, 
third, or farther hand stories.” Kotteakos v. United 
States, 328 U.S. 750, 761 (1946). In the present case, the 
cost testimony cannot be made a basis for asserting “plain 
error.” Fedoryk, though he was a Sears’ employee, had 
no particular axe to grind similar to that of witnesses 
in a molestation case involving a child; there is no reason 
to believe that the document he read from reflected any- 
thing but the true cost of the costs, fraud or forgery of 


&“The right to except is a privilege, which the party may 
waive; and if the ground of exception is known and not season- 
ably taken, by implication of law it is waived. This proceeds 
upon two grounds; one, that if the exception is intended to be 
relied on and is seasonably taken, the omission may be supplied, 
or the error corrected, and the rights of all parties saved. The 
other is, that it is not consistent with the purposes of justice for 
a party, knowing of a secret defect, to proceed and take his chance 
for a favorable verdict, with the power and intent to annul it as 
erroneous and void, if it should be against him.” Cady v. Norton, 


supra. 

Appellant in his brief (p. 12) recognizes that no objection to 
the admission of the testimony here in question was seasonably 
made, but seeks to equate appellant’s motion for acquittal at the 
end of the case-in-chief with a timely objection to reception of 
evidence. A reading of the argument on the motion for judgment 
of acquittal (J.A. 6-7) reveals that it went, quite properly, to 
the legal sufficiency of the cost evidence on the issue of value, 
not to the admissibility or weight of the evidence itself. 
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the document being virtually out of the question, and at 
no time alleged; there was no conflicting evidence on the 
issue of cost; defense counsel in his argument to the jury 
did not dispute cost (Tr. 37-39); and testimony that a 
sport coat had cost $22.32 is not inherently incredible. 
Further, the cost testimony had nothing to do with wheth- 
er appellant was or was not a thief, but only with whether 
he was a “grand” thief or a “petit” thief; and, as shall 
be shown, appellant was content to let the case go to the 
jury on an all-or-nothing basis: grand larceny or outright 
acquittal. In this context, the reception of the cost testi- 
mony without objection, and its consideration by the jury, 
cannot constitute “plain error.” 


0 


The Jury Properly Could Have Found Beyond A 
Reasonable Doubt That The Aggregate Value Of The 
Seven Coats Was $100 Or Upward; Hence Appellant’s 
Motion for Judgment Of Acquittal Was Correctly 
Denied 

The dividing line between grand and petit larceny is 
$100. D.C. Cove §§ 22-2201 22-2202 (1961), supra, pp. 3-4. 
We agree that in a prosecution for grand larceny, the 
Government must prove beyond a reasonable doubt that 
the aggregate value of the goods feloniously taken and 
carried away by the defendant in a single transaction 
equals or exceeds the $100 mark. McQuaid v. United 
States, 90 U.S. App. D.C. 61, 193 F.2d 696 (1951); Brock 
v. United States, 122 A2d 763 (D.C._Mun.App. 1956); 
cf. Henry v. United States, 49 App.D.C. 207, 263 Fed. 
459 (1919) (embezzlement). 

Here, the evidence is uncontradicted, and the jury could 
have found and evidently did find, that appellant feloni- 
ously took and carried away seven—not six or eight, but 
precisely seven—coats, and did so not one by one on dif- 
ferent days but by putting all seven in a single bag at 
the exact same moment, give or take a few seconds. For 
the jury properly to have convicted appellant of grand 
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larceny, all it had to find was that each coat had a 
minimum value of $14.29 ($1007). Since there was 
uncontradicted evidence that the coats cost $22.32 each, 
appellant’s contention boils down to saying that a reason- 
able jury could not find beyond a reasonable doubt that 
the value of each coat, hanging on a rack in a department 
store and obviously destined for sale to customers, was 
equal to or exceeded 64% ($14.29 + $22.32) of its cost 
to Sears. We submit a jury may permissibly find beyond 
2 reasonable doubt that such a coat costing $22.32 is worth 
at least $14.29. The trial court was right in denying the 
motion for judgment of acquittal. 


ptt 


The Court’s Failure to Give A Petit Larceny Instruction 
Did Not Constitute Error 


A. Appellant made no request for a petit larceny 
charge, nor did he object to the instructions as 
given before the jury retired; he cannot raise the 
failure to charge for the first time on appeal. 


Appellant contends that the trial court should have 
given the jury a petit larceny instruction (Br. at 13). 
In the court below, before closing arguments to the jury, 
the trial judge asked: “Now are there any requests for 
instructions?” (Tr. 33). Defense counsel replied: “I 
have nothing except the general instructions” (Tr. 34). 
By “general instructions,” it was left unclear whether 
defense counsel assumed a petit larceny charge would 
be given without request. However, in his closing argu- 
ment to the jury (Tr. 37-39), counse] made no point of 
either cost or value at all, his theory of the case being 
that the Government’s evidence was so inconsistent and 
hence so unsatisfactory that the jury could not find 
appellant to be a thief. Then the court, after charging 
the jury on burden of proof and reasonable doubt, read 
the grand larceny statute to the jury (J.A. 7), which, 
when coupled with the previously given instructions, told 
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them that in order to convict appellant of grand larceny 
they had to find beyond a reasonable doubt that the value 
of the stolen goods was $100 or upward. At the conclu- 
sion of the entire charge, the court asked: “Are there 
any objections or suggestions?” (J.A. 8). The defense 
had one objection not material here; a rectifying com- 
ment was made; and the jury retired to consider its 
verdict (J.A. 8-9). 

Appellant’s failure to request a petit larceny instruc- 
tion at the close of the evidence, and his subsequent fail- 
ure to object to the charge as given before the jury 
retired, precludes assigning error in this Court to the 
omission of such an instruction. Fep.B.Cans.P. 30, supra, 
p. 4; Dukes v. United States, 107 U.S. App. D.C. 382, 
278 F.2d 262 (1960); Ruffin v. United States, 106 U.S. 
App. D.C. 97, 269 F.2d 544, cert. denied, 361 U.S. 865 
(1959) ; Moore v. United States, 104 U.S. App. D.C. 327, 
262 F.2d 216 (1958); Pitts v. United States, 99 U.S. App. 
D.C. 63, 237 F.2d 217 (1956); Wyche v. United States, 
90 U.S. App. D.C. 67, 193 F.2d 703 (1951), cert. denied, 
343 U.S. 943 (1952) ; Villaroman v. United States, 87 U.S. 
App. D.C. 240, 184 F.2d 261 (1950). Moreover, the fail- 
ure to instruct on petit larceny was not raised even in 
appellant’s new trial motion filed seven days after verdict 
(J.A. 9)—which motion, we note parenthetically, was 
plainly out of time and hence beyond the lower court’s 
power to entertain. Frp.R.Crim.P. 33, supra, p. 4; United 
States v. Smith, 331 U.S. 469 (1947); and see United 
States v. Robinson, 361 U.S. 220, 225-6 (1960); Bruno v. 
United States, 86 U.S. App. D.C. 118, 119, 180 F.2d 393 
(1950). A clearer waiver of the point could not be 
imagined. 


B. Even if appellant had requested a petit larceny 
instruction it would have been properly refused 
as there was no evidence to warrant it. 


Petit larceny is a lesser included offense with respect 
to grand larceny, and there is no question that a person 
indicted for grand larceny may in a proper case be found 
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gailty of petit larceny. Fep.R.Carm.P. 31(c), supra, p. 
4; Goodall v. United States, 86 U.S. App. D.C. 148, 
151, 180 F.2d 397 (1949), cert. denied, 339 U.S. 987 
(1950). But an instruction on 3 lesser included offense 
like petit larceny need not be given unless there is evi- 
dence to justify it. Burcham v. United States, 82 U.S. 
App. D.C. 283, 163 F.2d 761 (1947); see Stevenson Vv. 
United States, 162 U.S. 313, 315 (1896). Here, there 
was no evidence to justify a petit larceny instruction. 
The seven coats in the aggregate had cost $156.24; this 
figure was never in dispute at trial; and, as stated before, 
for the jury to have convicted of petit larceny only, they 
would have had to entertain a reasonable doubt that the 
coats were worth more than 64% of their cost. Appel- 
lant’s attempt to disparage the quality of the goods (Br. 
at 10) comes late; he had ample opportunity to do so 
before the jury, and the record is devoid of indication, 
either in the course of examining witnesses or in closing 
argument, that appellant sought to minimize the goods’ 
value. While it is sometimes held to be “plain error 
affecting substantial rights” for the trial judge in a 
criminal ease to fail to “instruct on all essential questions 
of law involved im the case, whether requested or not,” 
Tatum v. United States, 88 U.S. App. D.C. 386, 190 F.2d 
612, 615 (1951), the lack of evidence to raise the question 
of a lesser included offense takes the instruction out of 
the essential category. E.g., State v. Stegall, —— Mo. 
——, 226 S.W. 2d 720 (1950) (no evidence as to petit 
larceny; instruction properly refused); Sneed v. Com- 
monwealth, 236 Ky. 838, 34 S.W. 2d 724 (1931) (same). 
Hence there was no error, much less “plain error,” in the 
failure to instruct here. Appellant’s reliance upon Mc- 
Quaid v. United States, 90 U.S.App.D.C. 61, 193 F.2d 696 
(1951), a receiving stolen property case, is misplaced 
because the trial judge there, by charging the jury that 
the defendant could be found guilty if he received stolen 
goods of any value, effectively took the value issue away 
from the jury altogether; and their verdict of guilty as 
charged left it uncertain whether the conviction was for 
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the greater or lesser offense. The jury’s verdict in the 
present case is plainly referable to the indictment, the 
grand larceny statute, and the trial court’s instructions 
thereon, and accordingly makes definite that they found 
beyond a reasonable doubt that appellant feloniously took 
and carried away personal property of the value of $100 
or upward. 


CONCLUSION 


Wherefore, it is submitted the judgment of the District 
Court be affirmed. 
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United States Attorney. 
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